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PREFACE 


The author has decided, upon the recommendation of 
Professor W. W. Willoughby, of The Johns Hopkins Univer- 
sity, to publish the present work which was originally pre- 
sented to The Johns Hopkins University as a doctoral dis- 
sertation. 

Owing to difficulty and in some cases the impossibility of 
getting materials which were necessary for a complete and 
detailed treatment of the subject of this work, some problems 
which should have received thorough study were either en- 
tirely omitted or imperfectly treated. Since, however, the 
author has the intention to publish in the future a larger 
and comprehensive work on the Japanese Constitution, he 
hopes he may then improve the defects of the present work. 

This work differs from existing works on the Japanese 
Constitution in both the spirit and method of treatment. 
With regard to the former point, every chapter of this work 
has been written with a firm resolution to reject the auto- 
cratic and perverse constructions of the Constitution which 
have been widely diffused in Japan by most of the influential 
works on her fundamental law. Hitherto this could not have 
been expected, for, as pointed out in chapter XIV, juristic 
works on the Constitution have been written by writers of 
very conservative, and, in some cases, of ultra-conservative, 
character, saturated with the autocratic political thought 
and constitutional jurisprudence of pre- revolutionary 
Prussia. Furthermore it is to be noted, they have been 
written either by professors or officials whom the govern- 
ment could remove at pleasure from their positions. 

As to the method of treatment, the present work has been 
written not merely from the juristic point of view, but at 
the same time, in cases where it was considered necessary, 
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from the points of view of political science and general 
constitutional jurisprudence. There are many books and 
papers dealing with the Japanese Constitution and politics, 
but they are either text books on the Constitution lacking 
entirely critical study of the fundamental institutions, or 
papers published in popular periodicals on current topics 
in diplomacy and politics which are, naturally, of no 
systematic character, though of some value in arousing 
the interest of the public in politics and for political edu- 
cation of citizens. No critical exposition of the Japanese 
Constitution has been made, so far as the present writer 
knows, by any of these writers. In view of this lack of 
critical study and the ever increasing interest of the public 
the author has sought in this work, in so far as available 
material has made it possible, to give a critical exposition 
of the Japanese Constitution. 

For this purpose the author has utilized extensively 
works on European and American constitutions. He may 
be excused for having utilized many German works on con- 
stitutional jurisprudence, for the Japanese Constitution 
may best be described and explained by reference to works 
on the former German Constitutions, from which the Japa- 
nese Constitution copied so much. 

The author is greatly indebted to the various works of 
Professor G. Jellinek, who, despite recent criticism by 
French, Austrian, and Dutch writers, has, perhaps, most 
contributed to the advancement of general constitutional 
jurisprudence. He has also to acknowledge his indebtedness 
to the excellent works of Professor G. Anschitz, now 
President of Heidelberg University. 

Greatest indebtedness is due, however, to Professor W. W. 
Willoughby, of The Johns Hopkins University, Baltimore, 
U. 8S. A., at whose suggestion this work was undertaken. 
From the beginning to the completion the author has re- 
ceived encouragements and valuable suggestions from him. 
During the three years which the author spent at Hopkins 
he received from the lectures which he had the honor to hear 
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constant aspirations for the ideal of popular government 
and stimulation for the study of constitutional juris- 
prudence. If the present work is to be distinguished in its 
value from other works on the Japanese Constitution it is 
the democratic spirit in which the subject has been treated. 
After the completion of this work Professor Willoughby has 
corrected some terminology and read the proofs. For all of 
these kindnesses the author may be allowed to express 
hearty thanks to his former professor. 

Of Japanese jurists the author owes much to the various 
works of Professor T. Minobe, of the Imperial University 
of Tokio, and to the work of Professor G. Soejima, of Waseda 
University. Although he could not always agree with them, 
he owes much indebtedness to their excellent and stimulat- 
ing works. 

Tomio NAKANO 
Heidelberg, Germany, 
July, 1922. 


Das ist das grosse Wunder und zugleich die sittliche 
Bedeutung der wissenschaftlichen Erkenntnis, dass sie keine 
andern Motive des Fiirwahrhaltens haben und anerkennen 
soll als die Griinde, die im Gegenstande des Vorstellens und 
in der Gesetzmassigkeit des Denkens selbst enthalten sind. 

Windelband, Einleitung in die Philosophie, 8. 202. 
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CHAPTER I 


Tom FUNDAMENTAL CHARACTERISTICS OF THE CONSTITUTION 
OF JAPAN 


Politische Macht besteht ja nicht im Besitze von Ké6rperkraft, 
Waffen und Geld, sondern in dem Gehorsam der Personen, welche 
die Waffen fiihren und das Geld als Zahlungsmittel annehmen, Die 
Aufkiindigung des Gehorsams durch die Machtunterworfenen kann 
also jeder Macht ihr Ende setzen. Keine Regierung also, die nicht 
letzten Endes auf den Volkswillen gegriindet ware, kein Volk, das 
nicht gerade die Regierung hatte, die es verdient, kein Staat, in 
dem nicht die Volkssouveranitat soziologische Tatsache ware. 

Radbruch, Rechtsphilosophie, S. 166. 


No political or social institution in a country can be 
permanent and stable unless well adpted to the historical 
and structural individuality of the country. Undoubtedly, 
therefore, no lasting and workable system can be a mere 
copy of foreign institutions. A few examples from modern 
constitutional history will show this clearly. Parliamentary 
government, like constitutional government itself, had its 
origin and development in England, and was transported 
to France—the land where Montesquieu’s doctrine of the 
separation of powers had flourished in its strictest fori ' 
by the constitutional charter of 1830, which was enacted 
under the influence of Benjamin Constant and Adolphe 
Thiers respectively.’ 

Through the influence of the French Constitution the 
principle of parliamentary government made its entrance 


“Toute société, dans laquelle la garantie des droits n’est pas 
assurée, ni la séparation des pouvoirs déterminée, n’a point de con- 
stitution.” Déclaration des droits de l’‘homme et du citoyen. Art. 16. 
See also the Constitution of 1814. 

7Léon Duguit, Manuel de droit constitutionnel, 1907, p. 397 ff; 
Jellinek, Ausgewaéhlte Schriften und Reden, Bd. 11, S. 131 ff. 
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into the democratic monarchies of Italy* and Belgium.‘ 
Parliamentary government in these continental states 
differs, however, in many respects from that to be found in 
England. Except with regard to two points, namely, that 
the Prime Minister is always and other ministers usually 
are members of Parliament, they have little in common.® 
The fact that the continental form of parliamentary govern- 
ment presents some pecularities of its own shows that it is 
in no wise a mere copy of the English system. 

Again, the English system of local self-government 
exerted a profound influence upon the reorganization of 
local governments in the continental states during the 
nineteenth century, especially in the latter half of the 
century, when the significance of the role played by local 
self-government in England was expounded by Gneist in his 
famous works on constitutional law. A marked trace of the 
English influence is to be found in the Prussian Kreisord- 
nung of 1872 and in subsequent legislation enacted in fur- 
therance of the great reorganization of the Prussian local 
governments. Thus, although the continental system of 
local government is firmly interwoven with the basic 
principles of the English system, the former nevertheless 
possesses a set of features of decidedly non-English origin.® 


*E. Brusa, Das Staatsrecht des Kénigreichs Italien, 1892, S. 
156 ff. 


‘Paul Errera, Das Staatsrecht des Kénigreichs Belgien, 1909, S. 
156 ff. 

*Jellinek, Ausgewahlte Schriften und Reden, Bd. 11, S. 281. 

*The present British system of local government may be 
regarded as being in the main the product of three principles: 
first, the English principles of government by non-professional 
persons who are appointed by the central government from among 
the citizens of the locality and are subject to no executive directions 
and no laws which govern the expert civil service except the laws 
of the land, and who, therefore, enjoy a position independent of the 
central government; secondly, the French system as established by 
the law of 28 Pluviése of the Year 8, that is a strong and extensive 
central control, on a bureaucratic basis; and lastly, the decentraliz- 
ing and centrifugal tendency that has come down from the feudal 
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As is well known, the Constitution of Japan was modeled 
after the Prussian Constitution of 1850. It contains, how- 
ever, features possessed neither by the Prussian Constitu- 
tion nor by the constitutions of any of the other German 
States. The almost unlimited treaty-making power of the 
Emperor, the enormous powers vested in him as the head of 
the Royal family, the independent police ordinance power, 
the power to issue ordinances necessary for the welfare of 
the people, and the unspecified power to suspend constitu- 
tional guarantees without the declaration of a state of siege 
are the conspicuous examples of the native features,’ though 
the basic spirit of the Constitution itself may be said to be 
of foreign origin. 

A description of the characteristics of a Constitution in- 
volves two questions; the question as to the characteristics 
of the Constitution as a whole, and the question as to the 
characteristics of the forces and motives that worked in the 
creation of the Constitution. The former may be called 
structural characteristics and the latter genetic character- 
istics. 


Structural Characteristics 


The main characteristics of the constitutional system of 
Japan are to be found in the strong monarchical principle 
on which the Constitution is based. 

Monarchical constitutional government may be divided 
into parliamentary monarchical government, monarchical 
government with the principle of popular sovereignty, and 
constitutional monarchical government in the narrower 
sense, according to the basic principle on which the con- 
stitutional system is constructed. By parliamentary mon- 
archial government is meant a government in which, 
though the plenitude of the sovereign power of the State is 


contractual and dualistic conception of public law. See Goodnow, 
Principles of Constitutional Government, Chapt. 13 and 25; Jellinek, 
Allgemeine Staatslehre, S. 637 ff. 


™See Chapt. xv. 
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vested in the king, most of the executive and legislative 
powers are exercised by the king in parliament. In 
this sense, England, Spain, and Italy are parliamentary 
monarchies. 

A monarchical government with the principle of popular 
sovereignty is a monarchical government in which the 
power of the king is regarded as granted by the Constitution 
adopted by the representatives of the people or by the people 
themselves as the original sovereign body. It differs from 
the parliamentary monarchy in that, in the latter case, the 
Constitution is not a grant of power made by a sovereign 
people, but a charter granted by the sovereign king, who, 
therefore, has a certain residual power known as the pre- 
rogative, which can be exercised by the king independently 
of the legislative body. The most conspicuous examples of 
monarchical government with the principle of popular 
sovereignty are Belgium and France under the Constitution 
of 1791. 

Lastly, monarchical constitutional government in the 
narrow sense is a monarchical government which has neither 
the principle of popular sovereignty nor the parliamentary 
form of government. In the history of the evolution of the 
monarchical government, a monarchical constitutional 
government, in the narrow sense, is the first upward step 
in the evolution from an absolute government. The typical 
examples of monarchical government are the German 
monarchical states of the pre-revolutionary German Empire, 
and Japan. The form of government intended to be created 
was a non-parliamentary government based on a strong 
monarchical principle. 


The Principle of the Sovereignty of the Monarch ™ 


The fundamental principle of the Constitution of Belgium 
which is stated in the words “Tous les pouvoirs émanent de 
la nation” and “Le Roi n’a d’autres pouvoirs que ceux que 
lui attribuent formellement la Constitution et les lois parti- 


Ta See Stahl, S. 372 ff. Philosophie des Rechts. 
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culiéres portées en vertu de la Constitution méme,”” is 
absolutely unknown to the Japanese Constitution. The 
fundamental principle underlying the Japanese constitu- 
tional system is the antithesis of the Belgian principle. As 
expressed in a crystallized form by Article 4 of the Consti- 
tution, the Emperor is the head (supreme organ) of the 
State, uniting in his person all the sovereign power of the 
State. The Constitution did not create, but reaffirmed and 
expressed in a solemn and written form, the law and legal 
convictions that have come down to the Japanese undisputed 
from the very beginning of the primitive, theocratic-patri- 
archal, clanish state out of which the empire has grown. 

In a monarchical government with the principle of popu- 
lar sovereignty the Constitution operates, in relation to the 
monareh, as a grant of power, and, in relation to the sover- 
eign people, as a limitation upon their power. In Japan, the 
relation is reversed. The Constitution emanates not from 
the people, but from the emperor, who, prior to its pro- 
mulgation, enjoyed the sovereign power without any limit- 
ation. The Constitution is a charter granted or “octroyé” 
by the sovereign emperor. Hence the introduction of con- 
stitutional government was not a revolution but an evolu- 
tion. In granting the Constitution the emperor limited his 
sovereign power only quoad exercitium. Quoad jus the 
sovereign power is as complete both in quali and quanto as 
before the promulgation of the Constitution. 

From the nature of the Japanese Constitution as a system 
of self-limitation issued by the emperor, it follows that the 
powers which are not limited expressly or impliedly by the 
text of the Constitution are to be construed as still apper- 
taining to the emperor as reserved powers. It follows, 
therefore, that, in the first place, the powers which are not 
limited in the manner of exercise by the Constitution may 
be exercised by the emperor in any manner he pleases. In 
the second place, the powers granted in Chapter I of the 
Constitution are not to be construed as enumerated powers. 


™% See also Article 21 and 44 of the Constitution of Greece. 
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In other words, the constitutional catalogue of the powers 
of the emperor is not an enumerative provision, but merely 
an exemplary provision. Under the Constitution of Japan, 
where Montesquieu’s doctrine of the separation of powers 
has exercised no great influence and where the adoption of 
constitutional government was not a result of a revolution, 
the catalogue of the powers of the emperor has no more 
meaning than the remnant of Bodin’s * idea of enumerating 
a number of powers as the “vraies marques de la souver- 
aineté.” 

Another typical expression of the strong monarchical 
principle may be found in Article 73 of the Constitution 
which provides for the amendment and revision of the Con- 
stitution. 

The true mark of a sovereign—the supreme organ of the 
State—is the power to set and keep the State in motion and 
to exercise the last decisive vote with regard to the operation 
of the sovereign power of the State. A state without 
organization is inconceivable. Hence, the so-called “pouvoir 
constituant,” that is, the final and decisive power to deter- 
mine the organization of the State, is one of the attributes 
of the supreme organ of the State. 

It is quite natural that, in monarchical states, no revision 
or amendment of the Constitution should take place without 
the sanction of the monarch. But, in most monarchical 
states, the legislature is vested with the initiative. The 
Constitution of Japan goes a step further and expressly 
vests in the emperor both the initiative and sanction, though 
no revision or amendment can take place without the assent 
of parliament. Although the parliamentary initiation of 
constitutional amendments is quite as compatible with the 
monarchical principle as the parliamentary initiative in 
matters of ordinary legislation, the framers of the Consti- 
tution thought it inconsistent with Japanese monarchical 


*For the origin of the idea and practice of the constitutional 
catalogue, see Hatschek, Englisches Staatsrecht, Bd. 1, S. 505 ff 
and Allgemeines Staatsrecht, Bd. 1, S. 56 ff. 
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traditions. Except for the constitutions of a few states ° in 
the pre-revolutionary German Empire, the Constitution of 
Japan presents, in this respect, a unique aspect and goes 
further than the former autocratic Constitutions of Prussia 
and Baden in limiting the competence of parliament. 

The same thought that led the framers to except the 
initiation of constitutional amendments from the powers of 
parliament gave another unique characteristic to the con- 
stitutional system of Japan, namely, the exclusion from 
the Constitution of laws relating to the succession to the 
throne and the regency, leaving their regulation to a special 
law known as the Imperial Household Law. 


Non-Parliamentary or Non-Responsible Government 


“Le Roi régne, les ministres gouvernent, les chambres 
jugent. Dés que le mal gouverner commence, le Roi et les 
chambres renversent le minstére qui gouverne mal et les 
chambres offrent leur majorité comme liste des candidats.” 
This is Thiers’ famous axiom concerning parliamentary 
government. To the framers of the Japanese Constitution 
such a doctrine sounded like an insurrectionary and hereti- 
cal statement. The ideal government, in the mind of the 
framers of the Constitution, was a government by bureau- 
cracy under the direct authority of the emperor. The emper- 
or ought not to be a mere titular head but a real authority 
with regard both to law and to policy. The formula was 
neither “le Roi régne, les ministres gouvernent” nor “la 
nation veut et fait.” The ministers should be servants of 
the emperor, remain in office only “sous le bon plaisir” of 
the emperor and be responsible to nobody but the emperor. 
Though the Constitution contains no provision which pro- 
hibits a minister from holding a seat in parliament, the 
conception which the framer of the Constitution had of 


® See G. Meyer, Lehrbuch des deutschen Staatsrechts. S. 659 ff. 
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ministers was the same as that which Napoleon III*° held 
with regard to his ministers. 

Prior to the promulgation of the Constitution there had 
been a long-continued agitation for parliamentary govern- 
ment and many petitions were addressed to the government 
asking for a constitution modeled after the English type 
of parliamentary government. But the framers of the Con- 
stitution thought that party government would be dis- 
astrous in Japan, where the people had been ruled for more 
than twenty-five centuries without any knowledge and 
experience in self-government. The establishment of con- 
stitutional government was not a result of the political con- 
sciousness of the people; it was due to the awakening of 
national consciousness occasioned by the intrusion into the 
hermit state of occidental powers. So what was really and 
urgently needed was the establishment of a centralized 
national government strong and able enough to reform 
every phase of Japanese life on a modern basis in order 
that the country might preserve its existence and secure 
national development. Party government was utterly unable 
to meet the pressing needs of Japan at that time. Success- 
ful party government presupposes the existence of two well 
organized and strong parties controlled and supported by 
public opinion. Where the legislature is controlled by many 
small political factions and where the people have no politi- 
cal training, no government stable enough to carry out a 
consistent policy can be expected. The majority of the 
Japanese of that time had neither political training nor any 
desire for self-government. Nor were there any political 
parties except a number of political factions full of antag- 
onism that had been bred up partly by centuries of struggle 
for supremacy between feudal lords, and partly by the 
abolition of the feudal system. Under such circumstances, 


“Teg ministres ne dépendent que du chef de |’Etat; ils ne sont 
responsables, que chacun en ce qui le concerne des actes du 
gouvernement; il n’y a point de solidarité entre eux. Art. 13 of 
Constitution of 1852. 
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the introduction of party government would not have meant 
self-government by public opinion; it would have meant 
government by factional interests which would have led 
to the disruption of the nation, the deadly fear of the 
patriotic Japanese. 

While in Europe on the mission of investigating the con- 
stitutional systems of European monarchical States, Mar- 
quis Ito and his party were deeply impressed by the rising 
Prussia and deplored the instability of parliamentary 
government in France after 1875. They came back home 
fully convinced of the superiority of bureaucratic govern- 
ment as the type of government to be adopted under the 
new regime. 

Under the new Japanese Constitution, bureaucratic 
government was more strongly indicated than under the 
Constitution of Prussia or the Constitutions of any of the 
other German States. Though the Prussian, as well as other 
German Constitutions had provisions relating to impeach- 
ment and ministerial responsibility, in the Japanese 
Instrument all these provisions were intentionally dis- 
carded by the framers. Furthermore, Ito kept the power of 
the legislature within the narrowest bounds by providing, 
as will be shortly seen, for limitations upon the parliamen- 
tary control of the budget and by enlarging the sphere of 
the executive power far beyond the German prototypes. 
Though the political tendencies of recent years have been 
steadily developing along the line of parliamentary govern- 
ment, in Japan parliamentary democratic government is 
still in the embryonic stage of its growth. 


The Japanese Conception of the Executive Power 


The strong monarchical principle and the principle of 
bureaucratic government have necessarily affected the con- 
ception of the executive power as adopted by the Constitu- 
tion. Setting aside powers of a formal and solemn character, 
such as those relating to convocation, adjournment, closure 
and dissolution of the House of Representatives, pardons, 
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and the conferring of titles of nobility, of rank and of orders, 
which, in most monarchical States, are vested in the mon- 
arch, the characteristics of the Japanese conception of 
executive power may be discussed by dividing this power 
into the ordinance power, the treaty-making power, and the 
power relating to the budget. 


The Ordinance Power 


In the history of political philosophy and of the philos- 
ophy of law, there have been two extreme theories with 
regard to the nature of executive power, represented re- 
spectively by Rousseau and Lorenz Stein. According to 
Rousseau, law is will, an expression of the volonté générale, 
the will of the people as a whole, hence the legislative power 
belongs to the people and can belong to them alone. The 
executive power is force, an act of carrying out the law, the 
expression of the general will. Hence the executive power 
is always an act of particular will. An act relating to a 
particular object can never be an act of the general will. 
According to the French philosopher, the government is 
“Un corps intermédiaire établi entre les sujets et le souve- 
rain pour leur mutuelle correspondence, chargé de lVexécu- 
tion des lois et du maintien de la liberté tant civile que 
politique.” Thus, he thinks that the executive power consists 
merely in the application of the laws to particular cases: 
what the executive may issue are not ordinances, but, at 
most, orders of individual application, not réglements but 
décrets. To vest the executive with an ordinance power 
amounts, according to him, to the dissolution of the State 
and to anarchy. 

The doctrine of Rousseau is, however, an outgrowth of 
radical democracy that can be realized only in the world of 
imagination. Hence, despite the tremendous influence which 
he exercised over constitutional government, his conception 
of executive power has nowhere been followed in practice. 
Even the French Constitutions of 1791 and 1793, which may 
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be regarded as the nearest approach to the application of 
Rousseaw’s doctrine, did not strictly follow his conception 
of the executive power, for, under the September Consti- 
tution, the king was vested not only with the power to issue 
the ordinances necessary for the execution of the laws, but 
also by statute, with a supervisory and controlling power 
over the administration of the departments and districts, 
while, under the Jacobin Constitution, the real power was 
not in the convention but in the Comité du salut public. 

Imbued with the organic-anthropomorphic conception of 
the State that was widely prevalent in the latter half of the 
nineteenth century, Lorenz Stein defines the State as the 
highest form of life. It is the highest form of personality, 
because, in it, all the constituent elements of personality 
that reside in the individual in an undeveloped and clumsy 
form, find their fullest and highest development. The 
essence of the State is its personality. Hence, like the 
personality of the individual, it derives its existence from 
itself; it has a self-emanating existence transcending the 
law of causality. The essence of personality is will with its 
capacity for self-determination. Having a will, the State 
has also the capacity to carry out the determined will. 
Through this power to act the State acquires its life in the 
objective world. For Stein, as for Rousseau and Hegel, the 
legislative power is the will of the State, while the executive 
power is the act of carrying out the State’s will. Though, 
in the case of the individual, the inner process of his will 
and the outer process of carrying out the will are to a great 
extent distinct; in the case of the State there comes an 
organic phase, an intermediatory factor between .the pure 
will and the external act. The intermediatory fact which 
unites the pure will and the external act is the executive. 
In the abstract sense the executive is the volition of the 
external act and the external act of volition—the law, the 
will of the State.” 


4 Lorenz Stein, Die vollziehende Gewalt, S. 8-9. 
Si pid-. o. 41. 
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The execution of laws cannot be conceived of without the 
power and knowledge required for their enforcement. These 
two requirements consist partly of armed force and partly 
of the function of governmental organs and are in them- 
selves a bare possibility of all external acts.’* An act pre- 
supposes the existence of a will which directs it towards the 
attainment of its end. Hence the executive, which is the 
intermediatory organization that unites the internal will 
and the external act, must have its own will to employ and 
direct the external act—the administrative branch of govern- 
ment—with regard to the execution of the laws.'* 

The will of the executive branch of government is the 
ordinance power. Hence no government can exist without 
the ordinance power. Especially, according to Stein, is the 
power to issue ordinances necessary for the execution 
of the laws, as well as emergency ordinances, and supple- 
mentary ordinances, indispensable to and inherent in every 
government. “Die Regierung aber muss das Recht auf alle 
diese Arten der Verordnungen haben, weil sie im Wesen der 
voliziehenden Gewalt mit derselben Notwendigkeit liegen, 
mit welcher das Recht auf Gesetzgebung im Wesen des 
Staates selbst liegt. Es ist daher ganz gleichgiiltig, ob das 
Recht auf diese Verordnungen in der Verfassung aus- 
driiklich anerkannt ist, wie in Frankreich, oder nicht, wie 
in England; es ist ganz gleichgiiltig, welche Grundform 
der Verfassung ein Staat hat, ob monarchisch oder re- 
publikanisch; immer wird die Regierung diese Verfassungs- 
gewalt besitzen und besitzen miissen, weil sie eben sonst gar 
keine Regierung ist.”*> I have quoted from Stein because 
his theory represents in the main the system of ordinance 
power which existed in most of the monarchical states 
under the pre-revolutionary German [mpire, and because 
he, as was the case with Gneist, exercised a great influence 

* Thid. 

“Thbid., S. 43. 

% Ibid. S. 302-303. 


FUNDAMENTAL CHARACTERISTICS 13 


upon the constitutional system of Japan through his 
lectures, which Ito heard at Vienna. 

The theory of the Japanese Constitution went further 
than the theory of Stein and the ordinance power of the 
German monarchical states in enlarging the sphere of the 
executive power. Beside the supreme military command 
and the power to declare a state of siege, the Constitution 
vests in the emperor not only the power to issue the ordi- 
nances necessary for the execution of the laws, emergency 
ordinances and police ordinances, but also the power to 
issue all ordinances necessary for the promotion of public 
welfare. The emperor is further vested with the power to 
fix the administrative organization, the organization of the 
army and navy, their standing size, and the salaries of ‘the 
civil and military officials. There are even some jurists who 
maintain that, except with regard to the powers provided 
for by Article 9 of the Constitution, the ordinances of the 
emperor are of an exclusive character prohibiting legislative 
interference. Of the various ordinance powers vested in the 
emperor, the most characteristic of the Japanese Constitu- 
tion are to be found in the power to issue police ordinances, 
and ordinances for the promotion of the welfare of the 
people and the unspecified power to suspend, in time of war 
or civil disorder, the constitutional guarantees. The view 
has been widely propagated by Gneist *® that the Crown of 
England has ordinance power practer legem over matters 
not dealt with by statutes. As has been pointed out by 
Jellinek,1”? what Gneist calls ordinance power praeter legem 
is nothing but an ordinance power based either on Common 
Law or statutes. As a solemn protest of the judges ** shows 
“Royal proclamations have in no sense the force of law; 
they serve to call the attention of the public to the law, 


%* Gneist, Englisches Verwaltungsrecht, Bd. 1, S. 127-128. 
1 Jellinek, Gesetz und Verordnung, S. 24 ff. 


4% Dicey, The Law of the Constitution, p. 51; Ilbert, Legislative 
Methods and Forms, p. 36; Hatschek, Englishes Staatsrecht, Bd. 
1, S. 613. 
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but they cannot of themselves impose upon any man any 
legal obligation or duty not imposed by common law or by 
Act of Parliament.” 

Since the ship-money case, the Crown has been deprived 
of the power to tax by ordinance, and, since the Bill of 
Rights, of the power to regulate matters of home adminis- 
tration without statutory delegation. Thus it may be said 
that the Crown has no power to legislate in the form of 
ordinances or proclamations within England without stat- 
utory delegation.’ 

Through the influence of the opinion of Gneist the doctrine 
of independent ordinance power praeter legem has also been 
held by some German jurists with respect to the Constitu- 
tion of Prussia. ?° Although it is beyond the scope of the 
present dissertation to go into the statement of the status 
cause et controversiev, it may be said that, according to 
the dominant and most influential current of thought among 
German jurists, the opinion of Gneist and his followers is 
without ground in view of the material sense in which the 
term “legislative power” is used in Article 62 of the Prussian 
Constitution of 1850. In his thoroughgoing study of the 
conception of legislative power and the competence of the 
executive and the legislature with reference to legislation, 
Anschiitz summarizes the result of his investigations as 
follows: “Nach preussischem Staatsrecht ist die Austiibung 
der rechtsetzenden Gewalt des Staates der Legislatur vorbe- 
halten. Andere Staatsorgane kénnen die Kompetenz zur 
Ausiibung dieser Gewalt nur gewinnen durch gesetzliche 
Ermichtigung. Auch der Kénig kann durch seine Verord- 
nungen kein Recht setzen, er kann Rechtsverordnungen nur 
erlassen auf Grund des Gesetzes.” 7* 

» The Crown has power to legislate by Orders in Council for a 
newly conquered country. 

 Gneist, Verordnungsrecht; Holtzendorff’s Rechtslexikon, Bd. 3, 
S. 1095 ff; Bornhak, Preussisches Staatsrecht, Bd. 1, S. 475 ff; 
Arndt, Verordnungsrecht, S. 74 ff. 

™ Anschiitz, Gegenwartige Theorien iiber den Begriff der gesetz- 


gebenden Gewalt und den Umfang des koniglichen Verordnungs- 
rechts, S. 92-93. 
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In view of the fact that the Prussian Constitution of 1850 
contains no express provision favoring Gneist’s theory, the 
conclusion reached by Anschiitz is to be preferred. The 
same may be said of the Constitution of Belgium. It has 
been maintained by Giron and Jellinek that the King of 
Belgium is vested, by virtue of his capacity as “le chef de 
Vadministration générale du royaume,” with independent 
police ordinance power.” This opinion, however, is incorrect 
and has been rejected by Paul Errera, the eminent Belgian 
jurist. 

The fundamental principle of the Constitution of Belgium 
is the principle of popular sovereignty. ?* The Constitution 
itself declares that “Tous les pouvoirs émanent de la nation” 
(Article 25). Hence the powers of the king are not re- 
served powers nor powers limited by the Constitution, but 
they are the creatures of the fundamental law. The funda- 
mental law operates as a grant of power rather than a 
limitation upon the originally unlimited powers of the king. 
Hence the Constitution provides that “au roi appartient le 
pouvoir exécutif tel qu’il est réglé par la Constitution” 
(Article 29) and that “le Roi n’a d’autres pouvoirs que 
ceux que lui attribuent formellement la Constitution et les 
lois particuliéres portées en vertu de la Constitution méme” 
(Article 78). Therefore, if the king is vested with the police 


~The reason set forth by Giron is as follows: “La Constitution 
du 3 septembre 1791, a, en effet, déclaré que le Roi est le chef de 
Vadministration générale du royaume et que le soin de veiller au 
maintien de l’ordre et de la tranquillité publique lui est confié 
(titre 3, chap. 4, art. 1). Ce principe, qui est nécessaire a l’existence 
méme de l’ordre social, doit étre considéré comme la suite et la 
conséquence des articles 29 et 67 de la Constitution qui conférent 
au roi la plénitude du pouvoir exécutif. Il résulte de ce principe 
que le roi, en sa qualité de chef de l’administration générale du 
royaume, posséde un pouvoir réglementaire des plus étendus toutes 
les fois qu’il s’agit d’arréter les mesures de police essentiellement 
variables que les circonstances rendent nécessaires dans ]’intérét 
de lVordre public et de la salubrité publique’ (Giron, Droit Ad- 
minitratif de la Belgique. 1, p. 54). 


* Art. 25. “Tous les pouvoirs émanent de la nation.” 
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ordinance power, there must be an express provision to 
that effect in the Constitution. In fact, however, the Belgian 
Constitution contains no such provision. On the contrary, 
it expressly limits the ordinance power of the king to 
“réglements et arrétés nécessaires pour l’exécution des lois, 
sans pouvoir jamais ni suspendre les lois elles-‘mémes ni 
dispenser leur exécution” ** together with the provision that 
the king is vested with “le pouvoir exécutif tel qu’il est 
réglé par la Constitution.” ”° 

In view of these express provisions the opinion of Giron 
is hardly acceptable. Moreover, the circumstances which 
existed at the time of the adoption of the Belgian Consti- 
tution fail to uphold his opinion. Although the Belgian 
jurist maintains that the police ordinance power vested in 
the French executive by the Constitution of 1791 was intro- 
duced into the Constitution through a French decree of 
December 22, 1789, published in Belgium on the 19th of 
Frimaire in the Year 4, which charged the heads of the 
departments with the duty of maintaining, under the 
authority and supervision of the king, the safety and tran- 
quility of the public, the general distrust of executive power 
held by the people of western Europe and the popular 
character of the Constitution of Belgium render the con- 
struction of Giron hardly possible. In July, 1830, the July 
revolution broke out in France on account of the arbitrary 
exercise of the ordinance power, which the king enjoyed 
under Article 14 °° of the Charte Constitutionnelle of 1814. 
Therefore, when the new Charte Constitutionnelle was pro- 
mulgated on August 7, as the result of the revolution, the 
ordinance power of the king was limited simply to the 
issuing of ordinances for the execution of the laws. The 
Constitution of Belgium was enacted under the direct 


* Art. 67, 
* Art. 29. 


melee. TOL iaisces fait les réglements et ordonnances nécessaires pour 
Vexécution des lois et la sfreté de l’Etat, Art. 14, Charte Con- 
stitutionnelle 1814. 
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influence of the new French Charter.??. Consequently the 
new French organization of executive power must have had 
a great influence over that of the Belgian Constitution.?® 
It follows, therefore, that the fact that the Belgian Con- 
stitution is silent about the police ordinance power of the 
king is not to be considered as proving that the Congrés 
National took the power for granted. The revolutionary 
origin of the Constitution renders such a construction im- 
possible, for it must be remembered that the revolution has 
rooted out all the autocratic power of the King of the 
Netherlands. 

The evidence clearly shows that the Congrés National 
intended to deny such power to the king. Thus these legal 
and historical reasons lead us to the conclusion that the 
King of Belgium has no power to issue ordinances which 
haye the force of law without statutory delegation.”® 

In Italy, though innumerable encroachments * upon the 
legislative power have been made by the executive through 


77 Paul Errera, p. 9. 

* The French Charte Constitutionnelle was promulgated on August 
7, 1880. The Belgium drafting committee of the Constitution held 
its first meeting on October 6, which laid a draft of the Constitution 
before the Congrés National which met on November 10. The Con- 
stitution went into effect on February 25, 1831. 

*In criticising the opinion of Giron, Paul Errera says: “Die 
Polizei sensu stricto fallt tatsichlich unter den weiteren Begriff 
der Verwaltung des Konigreichs und gehért also unter die Kom: 
petenz der Exekutivgewalt. Nun hat aber der Konig diese Gewalt 
nach dem Wortlaut des Artikel 29 der Verfassung. Dieser fiigt aber 
noch bei, dass sie ihm zustehe, ‘wie sie von der Verfassung geregelt 
sei.’ Und da die Artikel 67 und 78 die ganze Exekutivgewalt in die 
Grenzen einschliessen, die ihr das Gesetz zieht, verbieten sie dem 
Konig, allgemeine Verordnungen in Sachen der Polizei zu erlassen, 
es musste ihn denn ein Gesetz dazu ermachtigen...In der letzteren 
Zeit liess man in dieser Hinsicht die Exekutive auch an der 
Socialgesetzgebung reichlich teilnehmen. Aber wir betonen noch- 
mals, der Konig kann, soweit ihn nicht ein Gesetz dazu ermachtigt, 
keine Polizeiverordnungen tiber Gegenstéande erlassen, die nicht 
durch ein Gesetz vorgesehen sind.” Errera, p. 57. 

* Brusa, pp. 170 ff and 183ff. 
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decrees provided for by Article 6 of the Constitution through 
the practice of issuing emergency ** ordinances, and through 
statutory delegation,*? independent ordinance power is 
recognized neither in practice nor in theory. The only con- 
stitutional provision in any country which resembles Article 
9 of the Japanese Constitution is Article 66 of the Con- 
stitution of Baden of August 22, 1818. It is to be noted, 
however, that, even under this constitution, both practice 
and the opinion of the majority of the jurists were against 
the police ordinance power of the sovereign (see chapter 15). 

Equally unique is the provision of Article 31 of the 
Japanese Constitution. Though the Prussian Constitution 
gave the king power to suspend the constitutional guaran- 
tees, the articles to be suspended were specified in the 
fundamental law. Under the Japanese Constitution the 
emperor is vested not only with the power to declare a state 
of siege, but also with the power to suspend any of the 
constitutional guarantees without the declaration of a 
state of siege. 


The Treaty-Making Power 


In European and American States two practices may be 
found with reference to constitutional limitations upon the 
treaty-making power. Under the first practice the rati- 
fication of treaties is made dependent upon the consent of 
either one of or both of the houses of the legislative branch 
of the government. In some of the states which have adopt- 
ed this system, notably the United States, the ratification 
of treaties requires the consent of the Senate * only, and, 
in the other group of states, namely, France,** Spain,** 


1 Orlando, Principii di diritto costituzionale, 1912, p. 219; Brusa, 
p. 186 ff. 


Orlando, p. 185; Brusa, p. 178. 

Clause 2, sec. 2, art. 2, Constitution of the United States. 
% Art. 8, Loi const. 

* Art. 55, Const. of Spain. 
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Holland ** and Portugal,*” certain kinds of treaties require 
the consent of both houses of the legislature for ratification. 
Under the second system, treaties regulating a matter which 
is within the power of the legislature to control require 
legislative action for their full effect and enforcement. The 
states which have adopted this system are: Belgium,** the 
pre-revolutionary German Empire,*® the German Republic,*° 
pre-revolutionary Prussia,‘t pre-revolutionary Austria ” 
and the Republic of German Austria.** The same is true of 
England, where since the case of “Le Parlement Belge,” 
it has been an undisputable rule of law that, without the 
sanction of parliament, a treaty cannot change the law of 
the land.‘ Although the practice has not been uniform, it 
may be said that, under the Constitution of the United 
States, certain kinds of treaties also require for their 
enforcement ancillary legislative action.*® 

All of these systems are modifications of the theories of 
Rousseau and Montesquieu, who stand at opposite poles 
with regard to the constitutional theory of the treaty-mak- 
ing power. As a logical result of Montesquieu’s identi- 
fication of the “pouvoir exécutrice des choses qui dépendent 
du droit des gens” with executive power, the “jus tractatum” 


sear te bi. 

7 Art. 75, Const. of Portugal. 

% Art. 68. 

% Art, 11. Under the Constitution, however, the consent of the 
Bundesrat was also required for the conclusion of treaties. 

# Art. 45, 

“ Art. 48, Weimar Const. 

11, Constitutional Law of Dec. 21, 1867. 

* An article entitled, Die Verfassung Deneaenasterceichs, by Hans 
Kelsen in Jahrbuch des Offentlichen Rechts der Gegenwart, Bd. 9, 
S. 284. It is to be noted, however, that under the Constitution of 
March 14, 1919 both jus representationis and jus tractatum are 
vested in the President of the National Assembly. 

“Lowell, The Government of England, Vol. 1, p. 22; Hatschek, 
S. 623. 

“ Willoughby, Constitutional Law of the United States, Vol. 1, p. 
165 ff. 
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is, in his theory, an exclusive power of the executive, while, 
according to Rousseau, state obligations can be assumed 
only with the direct consent of the sovereign people. The 
Constitution of Japan accepted neither of the existing 
systems described above nor the theory of Montesquieu. 
The Japanese system of treaty-making power differs from 
other systems in that, under the Japanese Constitution, 
the treaty-making power is an exclusive power of the 
emperor; and differs from Montesquieu’s theory in that it 
was not due to the principle of the separation of the powers 
but to a desire to give the executive a free hand in foreign 
affairs. 

Article 13 of the Constitution of Japan provides that the 
emperor shall declare war, make peace, and conclude 
treaties. The Constitution imposes upon the treaty-making 
power no limitations such as are to be found in the Con- 
stitutions of Belgium and Prussia, which furnished a model 
to the framer of the Japanese Constitution. Under the 
Japanese Constitution, the treaty-making power is almost 
completely and exclusively reserved to the emperor. The 
only limitation is that which may be deduced from the 
provision of clause 2, Article 62 of the fundamental law, 
which reads: “The raising of national loans and the con- 
tracting of other liabilities to the charge of the national 
treasury, except those that are provided in the budget, shall 
require the consent of the Imperial Diet.” 

Save for the limitation arising from this provision, the 
operation of the treaty-making power, from the initiative 
to ratification, is complete, independent, and exclusive, and 
requires the ancillary action of no other constitutional 
organ. On this point no dispute exists among Japanese 
constitutional jurists.*® The only dispute that exists among 
Japanese jurists regarding the treaty-making power is as 
to the question whether or not treaties are self-executing. 


“ Shimizu, p. 1256; Soejima, p. 490 ff; Ichimura, p. 874; Min- 
obe, Studies in Constitutional Law and Constitutional History, 
p. 173; Uesugi, p. 743. 
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A majority of Japanese writers, starting from the nature 
of international treaties as an agreement between two or 
more members of the Family of Nations and binding, in 
the first instance, only the parties to the agreement, main- 
tain that treaties are not self-executing and that some 
ancillary action is required in order to make them directly 
binding upon individuals. The question, they argue, as to 
what kind of ancillary action must be taken for the purpose 
depends upon the legal nature of the subject matter dealt 
with by treaties. In no case, however, has the promulgation 
of treaties, in itself, the effect of rendering them directly 
binding upon individuals. In case, therefore, the treaty 
regulates a matter which is within the control of parliament 
a legislative act is required to put it into execution. Such 
is the opinion held by a majority of Japanese constitutional 
jurists with reference to the relation of the treaty-making 
power to the power of parliament. Although the opinion 
was once supported by the House of Representatives, it has 
been completely ignored by the government, which has acted 
on the principle that treaties are self-executing. 

Thus it may be said that, under the Constitution of 
Japan, the treaty-making power of the emperor, in any 
stage of its operation from the initiation to the enforce- 
ment of treaties, is unlimited save that national loans and 
other liabilities not provided for in the budget cannot be 
contracted without the consent of parliament, and that the 
treaty-making power cannot be employed with reference to 
a matter not legitimately a subject for international agree- 
ment. 


Limitation of the Budgetary Power of Parliament 


In its most extreme form the budgetary power of parlia- 
ment consists in the power to initiate, amend, vote and 
reject, in part or whole, the budget. In fact, however, such 
unlimited power nowhere actually exists. In a constitu- 
tional government, the budgetary power of the legislature 
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is limited to a greater or less extent, both on its revenue 
and expenditure sides. 

The power to refuse to vote the budget as a means of 
protecting liberty is a thing of the past. In those days when 
the State was treated as the property of the ruler, the un- 
limited exercise of the budgetary power could be justified 
as a safeguard of the interests of the people. In our times, 
when the State is no longer the dominion of the ruler, the 
expenditures of the State are not the expenditures of the 
ruler, but the costs needed for protecting the interests of 
the people as a whole; taxes are not paid to the ruler but to 
the nation. Likewise the legislature is no longer a body 
composed of the representatives of any particular class but 
an organ of the nation as a whole. Hence the budgetary 
power cannot be employed in any manner that endangers 
the existence of the State. The appropriations necessary for 
the maintenance of the organs provided by the Constitution, 
the execution of the laws, and payment of the claims 
against the State must be beyond control of the whims of 
the parties in the legislature. 

In parliamentary governments no express constitutional 
safeguard against the complete rejection of the budget is 
necessary, for such a deadlock is hardly possible when there 
exists a harmony between the legislature and the executive. 
In non-parliamentary governments, however, such a safe- 
guard is necessary if a deadlock is to be avoided, for in 
these governments a conflict between the executive and 
legislature is apt to give rise to the abuse by the legislature 
of its power of budgetary refusal, which would, in extreme 
cases, result either in a condition little short of revolution 
or in a victory of the executive accompanied by a violation 
of the Constitution, such as was seen in the constitutional 
history of Prussia between 1862-1866. 

Apart form these practical considerations a certain 
limitation of the budgetary power follows from the very 
nature of the budget. The act of voting the budget, 
especially on its expenditure side, is substantially an 
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administrative act, which, from its very nature, can operate 
only within the limits of the law. Hence no amendment or 
suspension of law can be made by a vote on the budget, no 
matter whether the budget is voted in the form of a statute 
or not. 


It was in view of these considerations that the framers of 
the Japanese Constitution imposed a number of limitations 
upon the budgetary power of parliament. The limitations 
imposed upon the budgetary power of parliament by 
Articles 66, 67, 68 and 69 of the Constitution are, however, 
to be regarded as merely constitutional sanctions of a funda- 
mental principle which, in a different form and to a greater 
or less extent, is recognized even in a country which has a 
constitution based upon the principle of parliamentary 
sovereignty.*’ 


Express Limitations 


The most important of all constitutional limitations upon 
the budgetary power of the Japanese parliament are those 
provided for by Article 67 of the Constitution. This article 
enumerates three classes of expenditures which can neither 
be rejected nor reduced by parliament without the consent 
of the government. They are: expenditures already fixed 
and based upon the powers of the emperor, expenditures 
that have arisen as the result of laws, and expenditures 
that relate to the legal obligations of the government. 


“Some writers, for example, Arndt, Verfassung des Deutschen 
Reiches, S. 361, maintain that in England, France and Belgium, 
parliament, especially the lower house, is vested with unlimited 
power to refuse to vote the budget. I think the opinion is erroneous, 
or at best it is a mere legal dogma without any substance and 
reality. What is not politically real cannot also be a reality in the 
world of legal phenomena. In England the parliamentary refusal 
of supplies became obsolete long ago, as a result of parliamentary 
government; since 1784 no attempt has been made by the Commons 
to withhold the supplies (Hearn, The Government of England, p. 
358). Since the eighteenth century the tendency there has been 
steadily to limit the budgetary power of parliament to such an 
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The Prerogative Expenditures Voted in the Budget of the 
Preceding Fiscal Year 


The Constitution provides that each year the Imperial 
Diet shall vote the budget, which shall contain a statement 
of the expenditures and revenues of the State. A statute 
regulating the administration of the budget and accounts 
provides that all the expenditures and revenues of the 
State shall be listed in the budget.*® Hence it is clear that 
no expenditure can be said to be legally fixed unless voted 
by parliament. Since the budget is voted for one year, it 
goes without saying that, at the time when the budget is 
laid before parliament, no appropriations can have been 
voted for the coming year. It follows, therefore, that the 
expenditures already fixed as provided by Article 67 can be 
only those voted in the preceding fiscal year. Hence the 
view held by some writers *® that the expenditures in 
question are those which are required for the operation of 
the powers of the emperor is erroneous. Moreover, since 
statutory expenditures are made obligatory by a provision 
of Article 67, the consequence of this construction would 


extent that it is remarked by a French writer that the House of 
Commons has surrendered its budgetary initiative to the Crown 
(Stourm, The Budget, English translation). With regard to Belgium 
it suffices to quote a few lines from Errera, an eminent auth- 
ority on the Belgian Constitution. He says: “Ganz genau betra- 
chtet, ist das Recht des Parlaments in Budgetangelegenheiten auf 
die Genehmigung gewisser Erhdhungen und Verminderungen der 
Hinnahmen und Ausgaben, die man als fakultativ betrachten kann, 
beschrankt. Die Streichung normaler Ausgaben vom Gesamtbudget 
erscheint uns als ein Verfahren, das durch seine Gewaltsamkeit 
selbst illusorisch wird und in einem Lande, wo Ministerium und 
Majoritat politisch Hand in Hand gehen, praktisch ganz und gar 
unwahrscheinlich ist. S. 180. In France, it is true that the power 
of budgetary refusal has been upheld by some jurists, as in practice 
it has often been resorted to by both Chamber and Senate. Never- 
theless it has been regarded by some writers as a phenomenon only 
short of revolution. See Stourm, The Budget; Jéze, S. 276. 


* Art. 2. Law of February 11, 1898. 
“ Shimizu, p. 1413. Uesugi, 628. Ito, p. 22. 
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render the budgetary power of parliament illusory, for an 
expenditure of the State may be attributed either to legis- 
lative enactment or to executive acts. But the expenditures 
voted in the preceding fiscal year are not necessarily the 
expenditures falling under the category in question. As 
provided by Article 67, they are those based upon the 
powers which are delegated to the courts or which cannot 
be exercised by the emperor without the participation of 
parliament. The most important of these powers bearing a 
direct relation to expenditures are: the power to establish 
and regulate the organization of the administrative branch 
of the government; to determine and regulate salaries of 
civil and military officials; and to appoint and remove 
military and civil officials (Art. 10); the power to establish 
and regulate the organization of the army and navy (Art. 
2); the power to declare war, make peace and conclude 
treaties (Art. 13); the power to confer titles of nobility, 
rank, orders, ete. 


Statutory Expenditures 

Statutory expenditures are those which result directly 
from the provisions of statutes such, for example, as salar- 
ies of civil®®? and military *! officials, subsidies or sub- 
ventions * for the promotion of industry and other public 
interests, the expenditures resulting from statutory creation 
of public offices, statutory establishments of administrative, 
judicial or legislative organizations,®* etc. The expenditures 
under consideration also include expenditures which are 
required in order to carry out executive HSE enacted 
by virtue of statutory delegation. 


5 Art. 16, Law of Feb. 11, 1889, relating to the organization of the 
Diet; Art. 67 and 79, Law relating to the organization of civil courts. 


% Art. 9 ff, Law concerning the organization of the military courts; 
Art. 9, Law concerning the organization of the naval courts. 

52 Art. 1, Law of Mar. 25, 1909; Art. 1, Law of Mar. 1, 1905; Art. 
26, Law relating to the river works; Art. 3, Law of Mar. 24, 1898. 

SLaw of Feb. 10, 1891; Law of June 28, 1900; Law of 1900 
establishing the courts of account, etc. 
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Expenditures Relating to the Legal Obligations 
of the Government 


The legal obligations of the government include not only 
obligations under the civil law, but also those incurred 
under public law. Hence the expenditures falling within the 
present category comprise claims based upon contracts 
embodied in administrative acts,°* claims for torts com- 
mitted by the government,°° reparation and compensation 
for property taken for the public use, ete. 

Besides those already mentioned, there are three limit- 
ations imposed upon the power of parliament to control 
expenditures. The first of these is the civil list which, once 
appropriated by parliament, is not subject to annual ap- 
propriation by the legislature except in case an increase 
in amount is requested by the government (Article 66). 
Secondly, appropriations voted for a number of consecutive 
fiscal years are exempted from annual vote (Article 67). 
Lastly, appropriations of a reserve fund for deficiencies in 
the budget and for emergencies are made obligatory by 
Article 67 of the Constitution. 

In summing up it may be said that, under the Constitu- 
tion of Japan, the expenditures of the State are divided into 
obligatory and optional expenditures. The former consist 
of the prerogative expenditures which have been voted in 
the preceding fiscal year, expenditures which are required 
in order to satisfy the claims which the government 


% Subventions are granted frequently by departmental orders to 
individuals and corporations for the promotion of industry and 
other public interests. Examples of such orders are No. 13, Dept. 
Ord. of the Department of Agriculture and Commerce, 1911; No. 11, 
Dept. Ord. 1909; No. 9, Cabinet Order 1906; No. 3, Cabinet Order, 
1907. 

* Art. 715, 717 and 7418 of civil code. These provisions of the civil 
code apply to torts committed by the State while engaging in 
economic or other enterprises not governed by public law. See 
decision of the Supreme Court, No. 20, 1918. Special provisions are 
made by the law of mail service of Mar. 12, 1901 (Art. 33); Art. 
11, 12 and 13 of the Law of Mar. 18, 1901. 
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is obligated to pay, and expenditures which are provided by 
statute or are required for the establishment and mainte- 
nance of the organizations created by statute. Beside these 
there are the civil list and expenditures voted for a period 
extending over a number of years, which once voted are 
subject to no requirement of annual appropriation. Further, 
the appropriation of the reserve fund is mandatory, though 
parliament may reduce its amount according to its dis- 
cretion. j 


Implied Limitations 


The three categories of obligatory expenditures described 
in the preceding pages may be further classified into ab- 
solutely obligatory and conditionally obligatory expendi- 
tures. The absolutely obligatory expenditures are those of 
the obligatory expenditures which are required for the 
maintenance of the organs provided for by the Constitution, 
the courts including both administrative and judicial courts, 
organs necessary to the public order and to the payment of 
claims which the State is under legal obligations to satisfy. 
With reference to these expenditures it is a duty of the 
government to refuse to concur in any parliamentary motion 
to reduce them or to strike them out of the budget. The 
absolutely obligatory character of these expenditures is 
based not on any provisions of the fundamental law, but is 
deduced from the principle that no organ of the State has 
power to suspend the operation of the Constitution.” 


* That there is a category of obligatory expenditures has almost 
everywhere been recognized by jurists. Laband, Deutsches Reichs- 
staatsrecht, S. 441 and Staatsrecht des Deutschen Reichs, Bd. 4, S. 
490; Jellinek, Gesetz und Verordnung, S. 288; Duguit, p. 937; Jéze, 
S. 276, who emphasizes that the parliament “hat die rechtliche 
Pflicht, die notwendigen Kredite zur Bestreitung der gegenwartigen 
Schulden zu bewilligen. Seine Zustindigkeit ist in einer absoluten 
Weise gebunden. Es hat keine Abschatzungsbefugnis,’ 8. 275, 
Note 12. 

In Japan, the principle has been uniformly upheld by writers. 

In America, the administrative character of an appropriation is 
admitted by W. F. Willoughby. The Problem of a National Budget. 


2 
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The conditionally obligatory expenditures are those which, 
upon the corcurrence of the legislautre and the govern- 
ment, may be reduced or stricken out of the budget. They 
are included, together with the absolutely obligatory ex- 
penditures in the category of the obligatory expenditures 
of the State. Most of the optional expenditures are those 
which are required for carrying out new policies of the 
government, and with reference to them the budgetary 
power of parliament is unlimited. 

The unique characteristic of the Japanese Constitution 
does not lie in the fact that the budgetary power of parlia- 
ment is limited, for the budgetary power of legislatures is 
everywhere limited; first, by the very nature of the power, 
and, secondly, either by practice or by express or implied 
limitation of the Constitution. This characteristic is to be 
found in the nature and extent of the limitation. 

In none of the constitutions of the existing states of the 
world is there to be found another instance in which sueh 
an important express constitutional limitation is imposed 
upon the budgetary power of parliament. Regarded both 
from the point of view of the science of administration and 
jurisprudence the limitation is based on a very sound 
principle, but it weakens the power of parliament in its 
relations with the executive. Parliamentary refusal to vote 
the budget has been regarded by many writers as the sole, or 
at any rate, the most effective means of parliamentary con- 
trol of the executive in a representative monarchical goyern- 
ment, and, in France, it has often been resorted to both by 
the Senate and Chamber. Under the Japanese Constitution 
the executive is absolutely free from such a threat, for 
even in the case of bona fide failure on the part of parlia- 
ment the budget of the preceding fiscal year comes ipso jure 
into force (Article 71). 


Imperial Household Law 


Under the feudal system, where dominium created im- 
perium, and in those states where the patrimonial con- 
ception of the State dominated, it is no wonder that suc- 
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cession to the throne and to the regency were regarded as 
private affairs of the ruler. Hence, as late as the rise of the 
modern conception of the State, we find that they were 
treated as matters of exclusively dynastic interest and 
regulated by the household law of the ruler. With the rise 
of the modern conception of the State, with its accompany- 
ing conception of public and private law, the State began to 
take these matters into its own hands, leaving those things 
which were of exclusively private interest to be regulated 
by the authority of the household. In monarchical consti- 
tutional states, therefore, succession to the throne and to 
the regency is regulated either by the Constitution or by 
statutes, thereby safeguarding the State against the danger 
of an arbitrary change in the law by the ruler in his dynastic 
interests. 

In this respect the Constitution of Japan differs greatly 
from the constitutions of other monarchical constitutional 
states. By Articles 2 and 7 of the Constitution, the law of 
succession to the throne and to the regency is left to be 
regulated by the Imperial Household Law. Except for a 
few constitutional limitations relating to the succession 
and the power of the Regent’ the regulation of these 
matters is entirely reserved to the prerogative of the emper- 
or. The Imperial Household Law is enacted by the emper- 
or 8 under prerogative, and parliament is excluded from 
participating in this legislation.*® 

The strong monarchical principle embodied in the Japa: 
nese Constitution was not created by the Constitution, but 
was a moral force when Japan came into existence in 660 
B.C. 


EDA Tti 1,2. and:14; 

'°’The Imperial Household Law was promulgated on Feb. 11, 1889. 
It consists of twelve chapters containing sixty-two articles. On 
Feb, 11, 1907, eight articles were added to the law by way of 
supplement. In pursuance of the provisions of the Imperial House- 
hold Law a great number of Imperial Household Ordinances have 
been issued since 1907. 


® Art. 73 of the Constitution. 
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It has come down undisputed and firmly rooted in the 
hearts of the people. It is not a principle maintained by 
physical force, but a historico-social force interwoven with 
the patriotic spirit of the Japanese. Although the political 
history of Japan shows a long period during which govern- 
ment was in the hands of feudal lords, it shows no instance 
in which a feudal lord declared himself emperor, the title 
to the Crown being hereditarily confined to those who are 
descendents of the Emperor Jimmu. Outside of his de- 
scendents, the Crown has never been made the object of 
war, though history shows a number of instances in which 
the Crown was made use of by feudal lords in grasping 
power. Hence, even in the feudal period, when the Crown 
was merely a title, the power of the feudal government was 
regarded as the power of the emperor, and never as the 
original and inherent power of the feudal lord. 

In this respect there is a remarkable contrast between the 
political history of Japan and that of other monarchical 
countries. In the political history of European countries, 
for example, the throne is open to the leader of a victorious 
party, while, in the history of Japan, it is only the actual 
exercise of the powers of the Crown that is open to the 
victorious party; in the former, might creates and main- 
tains the throne, while in the latter, might only gives a 
title to the actual exercise of the powers of the Crown. 


Sociological Elements: Ancestor-Worship: Ethnic and 
Spiritual Tics Between the Emperor and the People 


The powerful monarchical principle found in the govern- 
ment of Japan consists of sociological, historical and politi- 
cal elements. In its origin, Japan was a patriarchal mon- 
archy of a theocratic character. The State consisted of 
gentes settled in a definite territory. The gens was governed 
by the chief of a family which stood above the gens. AI- 
though the gens and the royal family had their own gods, 
the gods of the royal family were at the same time gods of 
the whole tribe. 


FUNDAMENTAL CHARACTERISTICS 31 


In early times the residence of the royal family was the 
seat of the government and of the national temple as well. 
Despite the remarkable evolution and development of the 
country, both in its social and political organization, which 
took place later on, ancestor-worship has remained, down 
to recent times, as one of the strongest social forces in 
Japan. First, it gives ethic and spiritual coherency to the 
social and political organization of the country; secondly, 
it supplements the rational basis of political allegiance to 
the Imperial House with ethic and spiritual bonds; thirdly, 
it keeps up in the mind of the emperor a sense of the duty 
that he must promote the welfare and happiness of the 
country as a supreme trust handed down by his ancestors 
from time immemorial; fourthly, in social affairs, it in- 
spires parental love on the part of the emperor and the 
family and respect and devotion on the part of the people. 


In very early times the custom of ancestor-worship de- 
veloped into a semi-religious creed known as Shintoism. It 
received protection and was placed by the government under 
a special administrative supervisor. It has shrines distri- 
buted throughout the country, Of these shrines, the Ise 
Shingu, where the symbols of the throne handed down from 
Amaterasu-Omikami, the divine Empress and offspring of 
Izanagi-Mikoto and Isanami-no-Mikoto, mythological cre- 
ators of the universe, are kept, stands highest in rank and 
is administered by a set of high official ministers, under 
the direct supervision of the Minister of Home Affairs.°° It 


© Though the administrative work of Shintoism is regarded as 
a private affair, the work relating to festivals is a part of the 
administrative business of the government. The Shrines are graded 
into Grand National and National Shrines, the latter being sub- 
divided into three grades. The Grand National Shrines are govern- 
ment establishments managed, as stated above, by government 
ministers. The Ministers of National Shrines of the first grade are 
appointed by the government and receive salaries from the Fiscus. 
The Ministers of the National Shrines of the second grade are 
appointed by the Governor of the Prefecture, though they do not 
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is believed both by the royal family and the masses that 
the deified ancestors will protect the nation in any great 
crisis and for that reason these ancestors are worshipped 
by both the people and the royal family. 


Ethical Hlement 


Loyalty is one of the highest virtues in the Japanese 
moral code. Originally it was cultivated by the teachings 
of Chinese Sages, especially those of Confucius. With the 
decline of the Shogunate and the disintegration of the feudal 
organization precipitated by the invasion of western nations, 
it became so blended with the awakened national con- 
sciousness and the patriotic spirit, that, in the mind of the 
Japanese, loyalty to the emperor is hardly distinguished 
from patriotism.** 


Historical Elements 


The bearer of the Sovereignty of the State and the holder 
of real political power are not necessarily identical. In this 
respect the history of Japan prior to the abolition of 
feudalism may be divided into two periods: the period of 
personal government by the emperor and the period of 
government by the aristocracy and feudal lords. 

The period of personal government by the emperor ended 
about the middle of the seventh century, and from that time 
down to the abolition of feudalism in the latter part of the 
nineteenth century, the government was in the hands of the 
aristocracy, especially during the latter part of the period, 
in the feudal lords. In the first period, the country being a 
small patriarchal monarchy, the relations between the em- 
peror and the people seem to have been peaceful and happy 
and no serious instances of misgovernment existed. In the 
second period, however, serious instances of misgovernment 
followed one after another, due to the civil strife and the 
receive governmental salaries. All the Shrines may receive govern- 
ment subsidies. See Minobe, The Administrative Law of Japan, 


vol. 4, p. 874 ff. 
“See chap. 14. 
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wars between members of the aristocracy, or feudal lords, 
thus increasing the complaints of the governed against the 
rulers. These historical facts brought about two important 
results in the relations of the people with the Imperial 
House. 

Negatively, the long period when the royal family was 
powerless took away all chances for misgovernment and 
arbitrary acts on the part of the emperors, while the 
historical records of early times constantly reminded their 
readers of the peaceful relations which had existed in those 
days between the people and the rulers. Consequently, there 
was in the minds of the Japanese people no serious griev- 
ance from which bitter feeling and enmity against the royal 
family could arise. Positively, the long continued arbitrary 
government on the part of the aristocracy and feudal lords 
gave rise to the people’s enmity towards them and hatred 
of them and excited much sympathy for the emperor, thus 
precipitating the abolition of feudalism and the restoration 
of the royal power. Added to this was the fact that the 
restoration was shortly afterward followed by the establish- 
ment of constitutional government, which removed once for 
all the possibility of arbitrary government. Here, again, 
may be found a characteristic feature of the constitutional 
history of Japan as compared with that of European mon- 
archies. Although both in Europe and Japan the abolition 
of the feudal system was accomplished by a similar process, 
namely, by the cooperation of the king and the people in the 
effort to secure national development and a better govern- 
ment, in Japan the synthetic movement of history that led 
to the establishment of constitutional government did not 
take place exactly the same way as it did in Europe. In 
Europe the abolition of the feudal system was followed by 
the establishment of an absolute and centralized monarchy 
which, after centuries of brutal and arbitrary acts, ended 
either in the establishment of a republic or in the complete 
subordination of the people. In Japan, however, the era of 
the police state had passed in the feudal regime, and hence 
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the abolition of the feudal system was destined to be fol- 
lowed without a long interval by the establishment of con- 
stitutional government. 


The Political or Teleological Element 


The sociological elements in the Japanese Constitution 
are forces which are destined gradually to decline in power. 
Ancestor-worship especially has already declined and will 
cease in the future to be a political force except as an ethnic 
bond between the Crown and the people. The historical and 
teleological elements, on the contrary, are lasting and per- 
manent forces which will always support the monarchical 
form of government in Japan. The political or teleological 
element consists in the desire to secure a gradual and 
steady national development of the country by the co- 
operation of the Imperial House and the people. It is a 
force that is now swaying the younger, more progressive, 
and liberal element of the population and is fully warranted 
both by the principle of the relative adaptability of politi- 
cal organizations on the one hand and the elasticity of the 
monarchical form of government on the other. No political 
or social organization can ever be lasting unless well 
adapted to the social and political circumstances of a 
country. In Japan, the monarchical principle is an histori- 
cal force by which the people have been guided for more 
than two thousand five hundred years without having any 
conception of liberty. Though a quarter of a century has 
passed since the establishment of constitutional govern- 
ment, the majority of the people still have neither a well 
developed conception of liberty nor sufficient political 
training for self-government. Under such circumstances the 
adoption, even if it could be effected through peaceful means, 
of a republican form of government would be destructive. 
The elastic nature of the monarchical form of government 
is another fact in its favor. Since a monarchical state is 
one in which the expressed will of the State is formulated 
through the physical will of an individual, elasticity is 
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found in the Constitutions of both England and Belgium, 
which are monarchical states in a juristic sense. These 
considerations, taken together with the historical elements, 
will furnish a strong national ground for supporting the 
Crown. 


Genetic Explanation of the Autocratic Character 
of the Constitution 


The autocratic character of the Japanese Constitution is 
due not only to the strong monarchical tradition that has 
come down from time immemorial, but more especially to 
the historical circumstances under which constitutional 
government was introduced. As has been mentioned already, 
the demand for a constitutional government came not from 
the bottom but from the top. It could not come from the 
people, for they had no conception of political liberty. Nor 
was such a demand for radical political reform likely to 
arouse serious interest and enthusiasm among the masses, 
who regarded loyalty as their highest virtue as subjects. 

The constitutional movement that was initiated by the 
ruling and upper classes was by no means a result of the 
awakening of their consciousness of liberty. It was a pro- 
duct of the political consciousness of the nation as a whole, 
awakened by the serious domestic and foreign situations 
that followed the intrusion of the western powers. The 
opening of the country to foreign intercourse, which was 
forced only after long-continued unsuccessful resistance, 
and the inability of the government to deal with the western 
powers hastened the overthrow of the Shogunate, which was 
followed by the Restoration. The abolishment of the feudal 
regime created a dissatisfied element and gave rise to the 
possibility of disruption of the country. 

The establishment of a constitutional government was, 
therefore, the only means by which the nation could escape, 
on the one hand, from foreign aggression and, on the other, 
from dismemberment. It would solidify and make perma- 
nent the work of the Restoration first by appeasing the 
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dissatisfied element by means of offers of offices and seats in 
the legislature; and, secondly, by reforming the economic 
and political organization on a modern basis, which at the 
same time, would lead to national independence in inter- 
national intercourse. Thus the establishment of constitu- 
tional government was the means of securing national 
independence. Hence the character of the government to be 
created was determined by the aim for which the new 
regime was to be instituted. 

The granting of political liberty was not the principal 
aim of the reform. The guiding principle of the reform was 
the creation of a strong and centralized constitutional 
government with the least possible sacrifice of power on 
the part of the ruler and ruling class. It unmistakably 
pointed to the type of government then prevalent in the 
yerman States. The executive, it was thought, ought to be 
efficient and strong enough to carry out a constant policy 
without interference on the part of the legislature. There- 
fore, cabinet government and an administrative system 
based on bureaucracy was.adopted headed by ministers who 
retained office not by virtue of legislative confidence but 
exclusively at the pleasure of the sovereign, who it was felt 
ought to have an advisory organ which should check the 
cabinet. For that reason there was created a Privy Council, 
which by virtue of its power and the prestige of its non-ex- 
officio inembers, has overshadowed the cabinet. 

The creation of a powerful army and navy is indispensable 
for national security. But, in the mind of the Japanese 
statesmen who laid down the basis of the Japanese Consti- 
tutional system, civil control of military authority was in- 
compatible with, or at least detrimental to, national securi- 
ty. Hence they placed the military command and the forma- 
tion of military policy in the hands of the general staff. 

The policy of creating a strong and centralized national 
government necessarily affected the organization and powers 
of the other branch of the constitutional organization. The 
ereation of a bicameral legislature consisting of an extreme- 
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ly conservative Upper House and a Lower House elected by 
a relatively small number of voters having certain property 
qualifications, equality in power of both houses of the 
legislature, the creation of an administrative court with 
judges consisting of ex-administrative officers, and the 
establishment of a system of local government vested with 
very small autonomy, reflected clearly the fundamental aim 
of the constitutional policy of 1889. 

Thus the Japanese Constitution was an octroyed consti- 
tution in its true sense. It was not the product of a struggle 
between the governed and the ruling class or of a striving 
toward individual and political liberty, but was the product 
of a struggle for national independence. Though the politi- 
cal reform has achieved its aim, as conceived by the re- 
formers, it has failed to carry out the subsequently formed 
wishes of the people with regard to political liberty, since 
it has created a class of autocrats standing between the 
sovereign and the people. In the future the gap must be 
filled not at the hands of the autocrats, but by a reform 
to be initiated by the governed fully conscious of their right. 


CHAPTER II 
THE CONCEPTION OF AN ORDINANCH 


By the term ordinance is meant in public law a unilateral 
act of the State promulgated by the monarch or by executive 
organs under the authority of the head of the State usually 
in the form of an abstract or general rule.1 The acts of the 
State, like those of individuals, may be divided into legally- 
relevant acts and legally-irrelevant acts. As a legal ex- 
pression of will, an ordinance belongs to the former class 
of the State’s acts and may be distinguished from the 
legally-irrelevant acts. A legally-relevant act of the State 
is, however, not identical with an ordinance. The legally- 
relevant acts of the State consist partly of illegal acts and 
partly of legal acts. By the term legal act is denoted an 
expression of the will of the State to create an effect recog- 
nized by the law. As an expression of the will of the sover- 
eign power of the State, an ordinance when issued within 
the competence of organs vested with the ordinance power, 
is a legal act binding upon officials and individuals, and as 
such it is distinguished from illegal acts which have no 
binding force. 

The State acts not only as a sovereign body possessing 
supreme authority, but also as a legal person whose acts 
are governed by the principles of the private law.2 This 


*For similar definitions, see G. Meyer, S. 570; Jellinek, S. 366; 
Anschiitz, S. 667; Soejima, p. 337 ff. 

“It is to be observed that the State and the Fiscus are not differ- 
ent persons but different capacities of the same person. Like a 
private individual, the State is a subject of public right and of 
private right. The term Fiscus is nothing more than the designation 
of the State regarded in its legal capacity acting as the subject of 
property right—property right not only in the private law, but 
also in the public law. 
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twofold capacity of the State, acting on the one hand as 
Fiscus, and on the other hand as a sovereign body, gives 
rise to acts of the State in the private law existing side by 
side with acts of the State in the public law. An ordinance, 
being an expression of the sovereign will of the State, is an 
act of the State governed by the public law and as such 
may be distinguished from the acts of the State governed 
by the principles of private law. 

The diversity and manifoldness of the acts of the State 
performed by it when acting as a sovereign body make it 
necessary to distinguish ordinances from other kinds of 
sovereign acts. In this respect a distinction must be made 
between unilateral and bilateral acts. 

The former is a legal act which is constituted by an 
unilateral declaration of the State’s will; while the latter 
requires for its formulation the concurrent expression of 
the will of the State and that of the other party to the act. 
Ordinances, statutes and administrative acts derive their 
binding force from a unilateral expression of the State’s 
will and hence are to be distinguished from so-called col- 
lective-acts and contracts in the public law, which fall with- 
in the category of bilateral acts.’ 

The unilateral acts of the State may further be divided 
into those acts expressed in a concrete or individual form 
and those expressed in a general or abstract form. The 
administrative and judicial acts belong to the former class 
of unilateral acts, while the ordinances and statute laws 
are included in the latter class of the State’s acts. The dis- 


®*The difference between a collectiveact and a contract consists 
in the fact that the former is an agreement between two or more 
subjects of right for the purpose of satisfying different interests of 
the parties; while a contract is an agreement between two or more 
subjects of rights, or organs of the State for the purpose of 
creating a unitary will; the former necessarily presupposes the 
existence of two or more subjects of right while the latter does 
not necessarily require such an existence; the former presupposes 
a diversity of interests, the latter an identity of interests; the 
former creates no unitary will. 
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tinction between ordinances and statute law is to be found 
exclusively in the difference between the organs by which 
these two categories of the State’s acts are enacted. In 
other words, an ordinance is an expression of the will of the 
State formulated by the head of the State or by executive 
organs under his authority, while a statute is an expression 
of the will of the State formulated by the legislature. The 
distinction can be found neither in their content nor in the 
subject of the will expressed in the acts, for an examination 
of the acts will show that both statutes and ordinances may 
contain much that is of a legislative and administrative 
character on the one hand, while they are at the same time 
expressions of the will of the State.* 

The conception of an ordinance, being a product of the 
separation of powers, can be known only in constitutional 
states. In those states where all powers are vested in the 
same hands and exercised without limitation, no distinction 
between ordinances and statutes is to be found. The sepa- 
ration of powers as set forth by Montesquieu in his original 
formula—the mathematical division of powers each with its 
corresponding organs—being utterly unworkable and con- 
trary to the nature of the State, the doctrine has been 
adopted in modern constitutional states only with great 
modification. As a result, we find in constiutional states 
that each of the three great departments into which the 
organs of the State are divided is vested with powers which 

“Hence it is erroneous to conceive of an ordinance as the will of 
the executive and a statute as the will of the State. Stein defines 
ordinance as “Wille der vollziehenden Gewalt” and statute as 
“Staatswillen.” . Handbuch der Verwaltungslehre S. 30. This defi- 
nition shows the lack of a clear notion of the legal nature of the 
State and its organs. An organ has no personality of its own. The 
very notion of an organ presupposes the existence of a subject of 
right for whom it acts as an agent. The power vested in the organ 
is not rights but competence and hence an act of the organ when 
performed within its power, is not an act of the incumbent but an 
act of the State. It must be noted, however, that on another page 


Stein defines ordinance as “der auf die Vollziehung der Gesetze 
gerichtete Wille des Staates, Die vollziehende Gewalt, S. 43. 
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are denied to it under Montesquieu’s original formula. Con- 
sequently ordinances as executive expressions of the State’s 
will consist, when closely examined in their substance, of 
two essentially different expressions of the State’s will 
which are known as administrative ordinances (ordinances 
of an administrative character), and law-making ordinances 
or legislative ordinances (ordinances of a legislative char- 
acter—Ho-ki-Meirel, Rechtsverordnung). 


Law-Making Ordinances 


In every constitutional state the monarch is vested, either 
directly by the Constitution or indirectly by statutes, with 
greater or less power to issue rules or regulations directly 
binding upon the community in general. As a result we find 
in every constitutional state a legislative act of the executive 
known in jurisprudence as a law-making ordinance. The 
law-making ordinance, being an expression of the will of 
the State defining the freedom of the individual’s action, 
possesses the character of law in its substantial sense. By 
law is meant an expression of the State’s will usually in 
the form of an abstract or general rule defining the free 
sphere of action. Three factors are essential to the con- 
ception of law. 

In the first place, a law is an expression of the will of 
the State. A rule which is not sanctioned by, or which comes 
into existence independently of, the State is not a law at 
all. It follows therefore that setting aside laws in the 
sense of natural science which, being generalizations or 
abstractions with regard to causation, contain no norms, 
the laws of logic, aethetics, ethics and grammar are not 
laws in the sense of jurisprudence. Hence even customary 
law and the so-called conventional law or “the conventions 
of the Constitution” ° must, so far as they are laws, neces- 

*¥For the purpose of this dissertation it is unnecessary to discuss 
the nature of conventional rules. Jellinek considers them as 


“dispositives Recht’? while Dicey and Hatschek are disinclined to 
regard them as possessing the character of law, 
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sarily be regarded as depending upon the will of the State 
for their force as law. International law and the statutes 
of local governments and of corporations in the public law 
issued by virtue of their autonomy acquire their binding 
force because of consent or sanction on the part of the 
State.® 

The second element in the conception of law is the idea 
that it is a rule defining a free sphere of action. The term 
action includes in its wider sense both objective and sub- 
jective action. The latter, being a psychological or mental 
phenomenon, lies outside the field of the objects to be 
regulated by law. Law, in its narrowest sense, is dis- 
tinguished from other kinds of laws which regulate ob- 
jective or external human actions in that the former has 
for its objects only the regulation of those external actions 
affecting the interests of those other than the person of the 
action. 

The third attribute of the conception of law is that it is 
an expression of the will of the State in the form of an 
abstract or general rule. As to this attribute, however, 
jurists are divided in their opinion. The majority of them 
maintain that the general applicability or abstractness of 
law is an indispensable criterion by which law is distin- 
guished from all other categories of expressions of the 
State’s will, while a group of very eminent jurists hold that 
abstractness or generality is a natural but not an essential 
element of law. Since the problem is not only academic 
but also of immense practical importance in defining the 


°The so-called “iiberzeugungs” theory or, better expressed, “Spirit- 
ual” theory as advanced by Puchta and Savigny is a theory of 
natural law rather than that of positive law, and is incompatible 
with the juristic conception of the State. Comp. Bergbohm, Juris- 
prudenz und Rechtsphilosophie. The theory advanced by Zitelmann 
and G. Jellinek, which may be termed the psychological theory of 
customary law, is undoubtedly a great advance in the explanation 
of the ultimate basis of customary law, yet this socio-psychological 
explanation leaves the problem unsolved, for it recognizes in effect 
an imperium in imperio. Jellinek, Allgemeine Staatslehre, S. 333 ff. 
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respective domain of the legislative and executive powers, 
it may be worth while to consider carefully each of these 
theories in order to have a clear understanding of the 
nature of legislative power. 

First will be examined the theory which maintains that 
the abstractness or generality of law is its essential attri- 
bute. In the history of jurisprudence this is an old and 
traditional theory supported by Roman law,’ as well as, 
so far as the present writer knows, by all modern English,*® 
American,? Japanese,’?® and French * constitutional jurists 
and by most of the older’? and some of the very eminent 


™Lex est commune preceptum, virorum prudentium consultum, 
delictorum, que sponte vel ignorantia contrahuntur, coercitio, com- 
munis reipublice sponsio (Papinian); Jura non in singulas personas, 
sed generaliter constituuntur (Ulpian). 

®In England and America it seems to be a universally accepted 
opinion among jurists, lawyers and political scientists. Blackstone 
defines civil law as “a rule of civil conduct prescribed by the 
supreme power in a state, commanding what is wrong.” Com- 
mentaries, 1847, vol. I, p. 29. In another place he distinguishes 
law from acts of individual application as a rule of a permanent, 
uniform and universal character, p. 30. Before Blackstone the same 
view was held by Hobbes, for, after defining civil law, he says 
“every man seeth that some laws are addressed to all the subjects 
in general; some to particular provinces; some to particular 
vocations; and some to particular men.” Leviathan, chap, 26; Austin 
defines law as a command which obliges generally to acts or for- 
bearances of a class. Jurisprudence, p. 10; Sir Henry Maine, Barly 
History of Inst., p. 393; Pollock, Jurisprudence, p. 376; Hobbhouse, 
Social Evolution and Political Theory, p. 187; Sidgwick, Elements 
of Politics, p. 346. 

®J. H. Wigmore, Problem of Law, p. 7; Cooley, A Treatise on the 
Constitutional Limitations, p. 131 ff. ; 

10Minobe, Administrative Law of Japan, p. 37. Ichimura, p. 73; 
Uesugi, p. 639. 

™ Rousseau, Contrat Social, chap. 6; Duguit, p. 154; Esmein, Droit 
Constitutionnel, p. 15. 

122 Pitter, Haberlin, Leist, Zacharie, Zappel, Gerber, Mohl, Ronne, 
Schulze-Gavernitz, Bruns, Prinz and Kliiber, etc. See G. Meyer, 
Der Begriff des Gesetzes, in Zeitschrift ftir das Privat- und 6ffentliche 
Recht der Gegenwart, Bd. 7, S. 1 ff; 
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modern German jurists.1* The reasons set forth by writers 
of this school may be divided into logical, sociological and 
teleological grounds. 


Logical Ground—Negative Logical Ground 


In the first place, these writers base their opinion on the 
alleged difficulty of making a clear distinction between the 
legislative function on the one hand and the executive and 
judicial functions of the State on the other. According 10 
them, the elimination of the clement of generality or ab- 
stractness from the conception of law amounts to an aban- 
donment of the distinction between the legislative function 
on one hand and the administrative and judicial funetion 
on the other. For, it is held, the legal power of creating 
rights and duties, or, in short, relations of law (Rechtsver- 
haltnisse, les rapports juridique de droit public), which is 
held by writers of the opposite view to be the essential mark 
of the nature of law, is possessed not only by legislative 
acts but also by acts in the law, decisions of courts and 
administrative orders of individual application. 


Positive Logical Ground 


Hence, it is argued, the decisive factor must be sought 
in the fact that a law is a general and abstract rule which 
applies to an a priori indefinite number of cases of facts 
abstractly prescribed or anticipated by the law. “La régle 
de droit ne vise pas directement les choses réelles; elle les 
vise indirectement au moyen d’une notion qu’elle détermine 
par certaines marques abstraites; partout ot ces marques 
se retrouvent, Vordre qu’elle attache produit son effect. 
Cest 1a que réside la vertue de droit, sa valeur pour la 


% Jhering, Zweck im Recht, Bd. 1, S. 320 ff; G. Meyer, Ibid, S. 1 
ff; Seligmann, Der Begriff des Gesetzes, 1886; Otto Mayer, Deutsches 
Verwaltungsrecht, 2 Aufl, 1914; by the same writer, Le Droit 
administratif allemand, 1903, 1, p. 114; Schulze-Gavernitz, Das 
preussische Staatsrecht, 2, S. 206; W. Jellinek, Gesetz, Gesetzesan- 
wendung und Zweckmassigkeitserwagung, 1913, S. 189 ff. 
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liberté et la propriété des individus: la régle de droit les 
touche sans acception de personne; devant elle, tous les 
Prussiens sont égaux.”'* An expression of the State’s will 
which applies to an a priori determined person or persons 
or to particular and concrete facts is not a law but, in 
essence, an administrative act of individual application.*® 
Though, in a constitutional government, a decision of con- 
tra legem requires statutory form, such a statute is not a 
law in its essence but an administrative order of individual 
application.*® 

The opposite view which attributes the character of law 
to such lex specialis is an erroneous opinion which con- 
founds the question of legislative competence with that of 


“Otto Mayer, Le droit administratif allemand, 1, p. 114. 


* “Als einen Rechtssatz kann man meines Erachtens tiberhaupt 
nur diejenige Regel bezeichnen, welche allgemein ist, d. h. welche 
sich nicht bloss auf einen oder mehrere individuell bestimmte 
Thatbestande bezieht.” G, Meyer, Der Begriff des Gesetzes, S. 15. 
According to Jhering, the law is the sum total of the coercive norms 
in force in a state, S. 320. Every norm contains an imperative, but 
the latter is not identical with the former. Imperatives are of two 
kinds: abstract and concrete. It is only the abstract imperative 
that constitutes the content of a norm. The concrete imperative 
arises out of a concrete and particular case and consummates its 
regulative force in a single application to that concrete case. Though 
law is a general and abstract rule, in its stages of development it 
takes the form of a concrete and individual imperative. The 
typical example of the individual imperative is the order of indi- 
vidual application which together with judicial decisions constitutes 
the category of the concrete imperative. Though both the order of 
individual application and judicial decisions are concrete imper- 
atives so far as they arise out of the need of a particular case and 
consummate the legislative force in a legai application, the former 
differs from the latter in that it is not a mere application of the 
law. The three categories of imperatives are characterized by 
Jhering as following: the concrete is the correlative of the abstract; 
the individual is the antithesis of the abstract; the abstract is the 

‘eonerete viewed in its generality and the concrete is the form of 
manifestation of the abstract. Zweck im Recht, Bd. 1, S. 320 ff. 


1% Bornhak, Preussisches Staatsrecht, Bd. 1, 8S. 332. 
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natural law. The question as to whether a decision contra 
legem requires statutory form or not is a question of legis- 
lative competence which has nothing to do with the sub- 
stantial legislative character of the decision, while the 
question as to whether law is a general rule or not is a 
question of the nature of the State’s function, which must be 
answered not from the form of the statutes but from their 
substantive nature.’’ To designate a command of individual 
application as a law is contradictio in adjecto, for the con- 
ception of law, both in the natural and social sciences, 
implies the notion of a general and abstract rule or princi- 
ple, as the case may be. Thus far the opinion of these 
writers is plain and clear, but when we go a step further 
and ask with regard to what element of legal prescription 
a law must be abstract and general, we find that the opin- 
ions of these writers are so diverse that they contradict 
each other. In this respect, the opinions may be divided 
into four classes. 


Theory of W. Jellinek and Blackstone 


According to these jurists, the decisive factor lies in the 
abstractness of the mode of designating the persons to whom 
the law is addressed.** According to W. Jellinek, the gener- 
ality of time, place and object is immaterial to the con- 
ception of Law.?® 


Theory of Austin and Holland 


The founder of the English analytical school finds the 
decisive factor in the conceptual plurality of actions en- 
joined or prohibited by the command”? and asserts that 
even a command addressed to a particular person is a law, 
in so far as it obligates him generally to acts of a certain 
class.** 

“ Minobe, Administrative Law, p. 37. 

4% Blackstone, vol. 1, p. 29; W. Jellinek, S. 148. 

*Tbid, S. 164. 

» Austin, p. 14; Holland, p. 21. 

™ Austin, p. 14. 
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As may be seen there is a gross contradiction between 
the opinions of W. Jellinek and Blackstone on the one hand 
and those of Austin and Holland on the other. Suppose 
parliament has passed an act prohibiting dancing in public 
places, or enjoining flying the flag on a fixed day when the 
funeral of the king takes place. According to Jellinek and 
Blackstone, the act is undoubtedly a law in its substantial 
sense, for the plurality of the persons to whom the act 
applies is determined abstractly, while in the opinion of 
Austin, the act is not a law but an individual command 
issued in the form of a statute, for the act enjoined or pro- 
hibited is specifically and concretely prescribed. 


Theory of Jhering,* Duguit,% Minobe,* Ichimura,?® 
Uesugi,*® G. Meyer," Schulze-Géavernitz 28 
and Esmein,”® etc. 


The conclusion reached by Austin and Holland is also 
reached by those writers who, without specifying the mean- 
ing of abstractness and generality, characterize law as an 
abstract and general rule, distinct from an order issued in 
view of a particular and concrete case. 

It is, however, ouly in their conclusions that these jurists 
agree with the opinion of Holland and Austin. In premise, 
their opinions are contradictory. In the opinion of the 
majority of jurists a command issued in a particular and 
concrete case is not a law. In other words, the decisive 


™Zweck im Recht, Bd. 1, S. 339. 
* Droit Constitutionnel, p, 153. 


“Administrative Law of Japan, p. 37. He changed opinion, how- 
ever, in the second edition of his work, 1919. 

* Constitutional Law of Japan, p. 73. 

7 Principles, p. 639. 

*Lehrbuch des deutschen Verwaltungsrechtes, bearb. von F. 
Dochow, 1910, S. 33. 

Das preussische Staatsrecht, Bd. 2, S. 206. 

» Droit Constitutionnel, p. 14. 
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factor is the generality of the object of the law. Hence, in 
the opinion of these writers an act which lacks generality 
either in point of person or fact is not a law. Compare the 
opinion of these jurists with that of Jellinek. According 
to Jellinek the decisive factor lies in the conceptual or 
abstract plurality of the persons to whom the command 
applies, and to him the act, in the example given on the 
preceding page, is a law, while, according to the opinion 
of the other jurists, it is an individual command, but not 
a law, for the command is issued in view of a concrete and 
particular case and consummates its regulative force in a 
single application to that case. 


Theory of Esmein 


According to Esmein *° law must also be abstract in the 
element of time, and hence an act of parliament passed for 
a period fixed in advance is not a law but an individual 
command. This is also implied by Blackstone.** On the 
other hand, as already stated, this is repudiated by W. 
Jellinek * and also by Duguit. The latter reserves, how- 
ever, those cases in which the operation of law is limited in 
time in such a way as to affect the abstractness of person 
and object.** The opinion of Jellinek ** and Duguit on the 
element of time applies also to the element of place. 


Sociological Ground 


In sociology and social psychology law is treated as a 
manifestation of the social mind. Applying the socio-psycho- 
logical principle to the problem under consideration, Duguit 
maintains that the law, being an expression of the social 


* Droit Constitutionnek p. 15. 
“Commentaries, p. 30, 

“4 Gesetz, Gesetzesanwendung, S. 146 and 148. 
* Droit Constitutionnel, p. 158. 

*Tbid. S. 146. 
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consciousness through the State as the organ of society, is 
social and therefore general. It never aims at a particular 
object without losing its true nature. It is general because 
it applies to every man and circumstance in society.*> 


Teleological Ground 


The jurists who maintain that the generality of law is 
its essential element maintain also that generality is the 
raison d’étre of law. It protects liberty and secures equality 
and justice by preventing arbitrary discrimination on the 
part of the government.*® 

Criticism 

The fundamental error in the opinion of these jurists lies 
in the fact that they determine the nature of the legis- 
lative function of the State in accordance with the logical 
conception of law in general. Regarded logically, the fact 
that law is either an abstract explicative or normative 
principle of general application is beyond doubt. To apply 
however, the logical conception of law to the legislative 
function of the State and limit it simply to the act of lay- 
ing down general and abstract rules is erroneous. For the 
question as to what is the conception of law in general and 
the question as to the nature of the legislative function of 
the State are two quite different questions; the former is 
one of logic and philosophy and may be answered by the 
logical process of induction and deduction; while the latter 
is one of classification of the functions of the State, the 
value of which depends not merely upon the logical correct- 


*Duguit, Droit Constitutionnel, p. 155. 


* “Darin eben liegt der Segen des Rechts, darin seine Redeutung 
fiir die Freiheit und das Higentum der Einzelnen; der Rechtssatz 
trifft sie ohnne Ansehen der Person, vor ihm sind, wenn er gehalten 
wird, ‘alle Preussen gleich’ ’’. Otto Mayer, Deutsches Verwaltungs- 
recht, S. 76. Duguit, p. 155. The same view was more clearly 
stated by Rousseau. See Jellinek, S. 52 and Duguit, p. 154, where 
Rousseau’s opinion is given in detail. 
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ness of the classification but also upon its methodological 
correctness. Regarded from this point of view the legis- 
lative function of the State consists also of laying down 
acts of individual application, for these two categories of 
legislative acts differ not in their quality and normative 
intensity but merely in their extensity. This is admitted 
by Jhering, for he speaks of a law of individual application 
contra legem as really a law.*7 Moreover he holds that if 
law manifests itself in its stage of evolution in the form of 
an individual command, then no reason can be seen for 
denying the character of law to the individual command. 
Although the writers assert that if lex specialis were a law 
in its substantial sense no distinction could be made be- 
tween such a special Jaw and an administrative act of 
individual application; the assertion is not well founded. 
The characteristic of legislative acts is not to be found in 
their force of creating rights and duties, but in their legal 
force of originally creating them. Although administrative 
acts and judicial decisions create rights and duties, these 
are not legislative acts in the substantial sense, not be- 
cause they are concrete in their mode of regulation and 
individual in their operation, but because they do not pos- 
sess a force inherent in the legislative function, namely, the 
force of originally creating rights or duties. Since of this 
more will be said later Jet us turn to the opinion of indi- 
vidual writers as stated in the preceding pages. 

The opinion of Austin may be rejected at once, for if a 
command addressed to a particular individual were law 
most of the administrative orders of individual application 
would be law in a substantial sense. 

Turning to the opinion represented by Jhering, it is not 
difficult to point out the untenability of his views. Suppose 
the Minister of Home Affairs has issued, in view of an 
epidemic rapidly spreading in a foreign country, an order 
prohibiting under penalty the importation of a certain 
class of provisions from that country until further notice. 


7 Jhering, Zweck im Recht, Bd. 1, S. 320 ff. 
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According to the opinion of these jurists the supposed order 
would be both a law and an administrative order! For, on 
the one hand, the order is abstract in the mode of attach- 
ing the penalty, and general in its application, both with 
respect to person and place, but concrete in that it is issued 
according to the expression of Duguit,®* “en vue d’un cas 
donné” or “en vue d’une espéce déterminée.” 

It may be argued that the order is an administrative order 
of individual application because it applies only to that 
particular case. But who could be sure in advance that the 
epidemic will be exterminated at a certain time? What 
difference is there between the order and the lois d’impdét 
(annual revenue acts) in France and Belgium? They are 
passed en vue d’un cas donné (appropriated for the fiscal 
year only) and unless renewed, expire ipso jure at the end 
of the fiscal year. If a command issued en vue d’un cas 
donné were never a law, the emergency ordinance issued 
under Article 8 of the Constitution of Japan would be 
an administrative order. Moreover, in accordance with the 
criteria of these jurists, the proclamation issued by the 
Japanese Emperor in time of war or civil disorder, sus- 
pending the operation of the articles of Chapter 2 of the 
Constitution, would not be a law! Though Esmein main- 
tains that a temporary statute passed by parliament for the 
suppression of a grave peril is a law, this practically amounts 
to a renunciation of his criterion, for he maintains, as stated 
in a preceding page, that temporary laws are not laws in 
the strict sense of the word.*® 

Lastly we come to the opinion of Dr. W. Jellinek. Though 
the study of the Kiel professor is undoubtedly the best of 
this kind that has hitherto appeared, still the fundamental 
ground of his opinion is not acceptable. Though he main- 
tains, as already stated, that the essential characteristic of 
law is the conceptual or logical plurality of the persons to 


* Duguit, Droit constitutionnel, p. 153. 
® Droit constitutionnel, p. 15. 
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whom the law applies,*? he holds, contrary to the opinion of 
the other writers, that an act of parliament appointing a 
regent is a law on the ground that it creates a general obli- 
gation to yield obedience to the acts of the regent. He main- 
tains that the statute is a law because the validity of all 
later acts of the regent depends upon it. Upon two points 
the opinion of Jellinek is unacceptable. In the first place, 
the statute in question cannot be said to be one of general 
application, for it applies only to a particular person. In 
the second place, the opinion of Jellinek is misleading in 
that it judges the nature of an act by its indirect effect. 
Tor Jellinek’s view, when pushed to its logical consequence, 
would mean that the election of an official is a legislative 
act because the validity of the election affects the validity 
of the acts of the official. This applies equally to appoint- 
ments. In the third place, there exists no substantial differ- 
ence between an individual command which applies only to 
an individual and a general command which applies to an 
indefinite number of persons. 

Turning to the sociological and teleological grounds set 
forth by these writers, it is quite true that law is the 
expression of the social consciousness. But the sociological 
character of law is not a conclusive proof of the generality 
of law as distinguished from other acts of the State. For 
if the generality of law be a result of the sociological nature 
of law, then the administrative acts and judicial decisions 
issued in accordance with the law must also be general, at 
least in the sense that all of these acts are the expression of 
the will of the State as an organ of society. Moreover, since 
not only the law but also the State itself is the product of 
society, it may equally be said that every act of the State 
reflects to a greater or less extent the social consciousness, 
and hence, is general. 

Lastly, the teleological ground set forth by these jurists 
does not really prove the generality of law. It is the con- 


#“Darnach besteht das wesentliche Merkmal eines Rechtssatzes in 
der begriffiichen Allgemeinheit der von ihm getroffenen Personen,” 
Gesetz, Gesetesanwendung; 8S. 155. 
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sequence but not the cause of the generality of law. More- 
over, the equality asserted by these writers to be the raison 
@étre of law is not always attained by general rules, 
for legislative power may be abused in the enactment of 
general as well as special laws. For example, in some of 
the statutes of the United States the constitutional pro- 
hibition forbidding the passage of special acts respecting 
municipal and local governments has often been evaded by 
so classing the municipalities that there would be classes 
composed of only one city.*' Though in form each law is 
undoubtedly a general one, it produces none of the effects 
which are asserted by writers to be necessary results of 
general rules. j 


Theory Which Holds That the Gencrality and Abstractness 
of Law is its Natural but not Essential Element 


This is a theory which was for the first time clearly 
expounded by the late Professor Paul Laband in his “Das 
Budgetrecht nach den Bestimmungen der preussischen Ver- 
fassungs-Urkunde” (1871) and which was elaborated by 
Professor G. Jellinek.*” According to these jurists, gener- 
ality is a Naturale but not an Essentiale of the conception 
of law.** It is wholly compatible with the conception of 
law for a law to lay down a legal proposition which is 


“Reinsch, American Legislatures and Legislative Methods, 1913, 
p. 152. 

“Gesetz und Verordnung, 2 Auf. S. 236 ff. The theory is sup- 
ported by many eminent German jurists: Haenel, Gesetz im formel- 
len und materiellen Sinne, Studien zum deutschen Staatsrechte, Bd. 
2, 8, 116 ff; Thon, Archiv. des 6ffentlichen Rechts, Bd. 5,S. 149 ff; G. 
Anschiitz, in Meyer, Lehrbuch des deutschen Staatsrechts, S. 27; 
Otto Gierke, Deutsches Privatrecht, Bd. 1, S. 123; Gareis, Allge- 
meines Staatsrecht, S. 122; Bierling, Juristische Prinzipienlehre, Bd. 
2, S. 232, etc. 

*“Laband, Reichsstaatsrecht, 5 Aufl. S. 109; Jellinek Ibid, S. 239; 
Anschiitz, in, Holtzendorfi’s Enzyklopadie der Rechtswissenschaft, 
7 Aufl. S. 155. 
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applicable only to a particular fact.** The present writer 
accepts the theory represented by Laband and G. Jellinek. 

Law is not, as is held by some jurists, a hypothetical 
judgment *®° but consists of imperatives. However, every 
imperative emanating from the will of the State is not neces- 
sarily a law. The imperatives that emanate from the State 
are of two kinds; by the “original and primary imperative” 
is meant an imperative emanating from the sovereignty of 
the State defining the free sphere of external human conduct 
with regard to the relations of individuals to each other 
and their relations with the State. By the secondary and 
derivative imperatives are meant those which, though they 
may create rights or duties, have no force but what is 
delegated to them by original imperatives. 

The imperatives that constitute the inherent nature of 
law in its material or substantial sense are original and 
primary imperatives. An imperative emanating from the 
State is a law in its substantial sense, in so far as it defines 
the free sphere of human conduct or creates originally and 
primarily rights or duties. Whether the imperative be 
general or concrete is immaterial to the conception of law. 

The opposite view which denies the character of law to 
acts of individual application is based not on the difference 
existing between the object of the general law and that of 
a special law but on the difference in the extensity of their 
regulative force. The characteristic of a general norm is 
to be found in the fact that imperative A applies to facts 
at, a7, a®, a*, a°°, while in the case of an individual command 
the imperative A applies only to a single or a particular fact, 
say a’. But as pointed out by Thon, in both cases the impera- 
tive A operates with equal intensity upon a particular fact, 
say a*. Hence the only difference is that while in the case 
of the general law the imperative A operates upon any a, so 
long as a occurs in reality; in the case of the individual law 


“Laband, Ibid, S. 109. 


4s Zitelmann, cited by Hans Kelsen, Hauptprobleme der Staats- 
rechtslehre, S. 255 ff and Bierling, Bd. 5, S. 130 ff. 
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A applies to a, and consummates its regulative force in that 
single application. 

Although the proponents of the opposite view hold, as 
stated in the preceding pages, that the generality of law is 
the only criterion by which law in the material sense can 
be distinguished from administrative orders of individual 
application, the distinction between an abstract and general 
rule and a concrete and individual rule is, as already 
pointed out, not so clear. 

The typical example of a general law is a law which 
applies to the entire region within the jurisdiction of a 
state, which has permanent force, and which operates upon 
every one and every object within the jurisdiction of the 
State. Except, however, the potential force of sovereignty, 
which is the nearest approach to such a general law, there 
is no law so gencral in every one of its elements. The typical 
example of an individual command is a command which is 
addressed to a particular individual, regulating a particular 
act or object within a particular place and which consum- 
mates its regulative force in that single application. Be- 
tween these two typical examples of general and individual 
Jaws there are several intermediary laws of different degrees 
of generality. According to W. Jellinek, as stated above, 
what is essential to the conception of law is the conceptual 
generality of the persons to whom the law is addressed; so 
of the various intermediary laws with the exception of one 
which lacks generality in point of persons, all are laws in 
the substantial sense. 

It is to be noted, however, that Jellinek’s criterion is not 
convincing, since, by specifying time, place and object, the 
conceptual plurality of persons to whom the law applies 
may practically be so converted as to make the law apply 
only to a particular person. In fact there is really no clear- 
cut and penetrating distinction between even the typical 
general law and the typical special law, for by means of a 
minute and elaborate classification of time, place, person 
and object, the typical general law may be practically con- 
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verted into a special law. Moreover, Jellinek’s criterion 
makes no juristic distinction between law and non-legis- 
lative acts of the State, for there are, on the one hand, those 
executive acts of general application which, though general 
in their application, are undoubtedly of an administrative 
character; and there are also those acts which, though con- 
crete and special in their operation, are undoubtedly of a 
legislative character. An example of the former may be 
found in an executive proclamation issued in pursuance of 
a statute authorizing the executive to prohibit the importa- 
tion of a certain class of goods in order to prevent the 
spread of an epidemic. Such a proclamation is not a legis- 
lative ordinance for, though it is general in application, it 
creates no duty which is not imposed by law. 

An example of an act of a legislative character may be 
found in a statute appointing a regent by making an amend- 
ment to the regency law in favor of a particular prince. 
Jellinek maintains, however, that the statute is a law on the 
ground that the later acts of the regent depend upon the 
legislative act for their validity. If this were true, then, 
why might it not be said that a statute applying only to a 
particular private citizen is a general law, because the 
validity of the iacts of the citizen done under it depends 
upon that law? 

The characteristic of law, then, is not to be found in its 
generality but in its inherent force of defining a free sphere 
of conduct. In so far as it creates new rights or duties, an 
expression of the will of the State may be said to be a law 
in its material sense, no matter whether it emanates from 
the legislature or from any other organ and no matter 
whether it applies only to a particular person or a class of 
persons. 

As pointed out by Professor G. Jellinek, social pheno- 
mena are, by no means, a mere mass of chaotic and order- 
less facts. On the contrary most of them belong to some 
common and regular type coming into being with a certain 
degree of durability and constancy. Hence laws enacted 
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with a view to regulating human conduct come in con- 
sequence to possess the characteristics of generality and 
abstractness. But there are also those phenomena which 
are of an individual, irregular and exceptional character. 
In cases when such abnormal and exceptional phenomena 
occur, general laws may not be applicable to the special 
phenomena, either on account of some technical reasons or 
because the public interests demand a special regulation in 
accordance with the specific needs of the case. Although 
the new law is not a general and abstract rule, it possesses 
the essential nature of a law, because it is an expression of 
the will of the State defining originally and primarily the 
free sphere of human conduct. The difference between laws 
of general application and those of individual application 
is not one of quality and intensity but merely one of extensi- 
bility and mode of operation. The former are abstract in 
precept and general in application, while the latter are con- 
crete in precept and individual in application; in the former 
the original creative force manifests itself in an abstract 
form and hence remains potential in operation and indirect 
in application waiting for real facts as motivating agents, 
while in the latter it manifests itself in concrete form, and 
hence is actual in operation and direct and instantaneous 
in application. 

The distinction between the legislative acts and judicial 
acts of the State, consists in the fact that, whereas the 
former are expressions of the will of the State defining 
originally and primarily the free sphere of human conduct, 
the latter are applications of the law by means of logical 
reasoning. The judicial judgment is the conclusion logi- 
cally drawn from the laws as the major premise and the 
facts as the minor premise. The judicial decision creates, 
therefore, no new rights or duties of the parties to the 
dispute which are not already potentially created or 
sanctioned by the law. The administrative acts consist of 
the acts of the State which are neither judicial decisions 
nor legislative acts, and operate within the limits of the 
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law. This formal and negative characterization applies 
both to politics and administration (Freie Tatigkeit, 
Regierung, gouvernement and gebundene Titigkeit, Vollzie- 
hung, administration) both of which are included in the 
administrative act. 

In the case of politics, the law stands as a limitation, 
and in the case of administration as a motive and limitation. 
The administrative act creates no new rights or duties, but 
even when it operates as a command, determines a concrete 
case of legal relations in accordance with and within the 
limits of the law. In this respect the administrative act 
and the judicial decision possess a common characteristic: 
they possess no original and primary force of defining the 
free sphere of conduct; they presuppose the law which 
operates as motive for and limit to their operation. The 
legislative acts, on the contrary, are original, primary and 
spontaneous commands defining the free sphere of conduct 
of individuals in their relations with the State or between 
themselves. Though a law of individual application ** and 
administrative orders of individual application possess 
similar characteristics in that they regulate a concrete and 
individual fact, the former differs from the latter in that it 
possesses no such original force but merely a secondary and 
derivative force of applying the original force to a concrete 
case. 

Thus generality or abstractness is not the essential 
element of law. Hence law-making ordinances may be 
divided into ordinances of individual application and those 
of general application. They are distinguished from acts of 
parliament in that they are issued by the executive, and 
from other acts of the executive in that they possess the 
original force of defining a free sphere of conduct. 


“The most conspicuous examples of laws of individual application 
are: acts establishing the Nihon Kangyo Ginko (No. 82, 1899) Nihon 
Kogyo Ginko (No, 70, 1900) Hokkaido Takushoku Ginko (No. 70, 
1900). 
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Administrative Ordinances 


The administrative ordinance is an expression of the 
will of the State by the monarch or the executive which 
affects only the administrative organization of the State. 
It is distinguished from a law-making ordinance in that it 
does not operate generally as a law, binding upon the com- 
munity in general, but operates only within the adminis- 
trative organization of the State. Hence the power to 
issue an administrative ordinance is not a power in- 
herent in the State as a sovereign body; it is an ex- 
pression of the will of the State as a business corporation. 
Any person who has business to dispose of with the assist- 
ance of a number of other persons, or has property to 
administer has a right to make regulations relating to the 
administration of the property. Private corporations and 
business enterprises issue regulations and orders to their 
employees concerning the method and procedure to be fol- 
lowed in the administration of the business. Owners of 
property may make general rules concerning the disposition 
of the business arising out of the administration of the 
property. The administrative ordinances, like the in- 
structions and regulations issued by private enterprises and 
corporations, possess no sovereign character. They are not 
generalizations of the right possessed by the administrative 
branch of every business enterprise. 


CHAPTER III 


Tue CoNSTITUTIONAL LimiTaTIONS Upon THE ORDINANCE 
Power or THe EMPEROR 


Domain of the Ordinance Power—Negative Criterion 


Two criteria may be made use of in determining the 
domain of the ordinance power of the emperor. 


The Constitution being the highest law of the State all 
the expressions of the will of the State must be in conformity 
with the fundamental law. Hence it follows that executive 
expressions of the will of the State which are not in con- 
formity with the Constitution are void. Article 5 of the 
Constitution provides that the legislative power shall be 
exercised by the emperor with the assent of parliament. By 
the legislative power is meant not the power to make 
statutes but the power to make rules prescribing rights or 
duties.t Hence the ordinance power of the emperor is, in so 
far as it is of a law-making character, an exception to the 
general principle. 

Beside the general principle laid down with regard to 
the legislative power, the Constitution contains a number 


1Some writers—Shimizu, Principles, p. 1289; Ichimura, Principles, 
p. 733; Uesugi, p. 633—maintain that the power of the legislature 
is limited to those subjects which are enumerated in the Consti- 
tution as subjects to be regulated by statute. A similar opinion is 
held by several German jurists in connection with the construction 
of Art. 67 of the Constitution of Prussia. The untenability of the 
opinion has been pointed out in Germany by Laband and especially 
by Anschiitz, and in Japan by Minobe and Soejima. See Anschitz, 
Die gegenwartigen Thcorien iiber den Begriff der gesetzgebenden 
Gewalt, etc., S. 1 ff; Minobe, Studies in Constitutional Law and 
History, p. 1 ff; Soejima, Principles, p. 332. 
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of provisions requiring certain matters to be regulated by 
statutes.” In all cases the ordinance power is excluded from 
their regulation. The administrative and judicial courts 
are vested with power to declare ordinances unconstitu- 
tional both with reference to the material and formal con- 
stitutional requirements concerning executive acts. 

The second negative criterion is derived from the con- 
stitutional principle that the repeal and amendment of a 
law must be effected by statute. From this principle it 
follows that an ordinance which regulates matters already 
regulated by a statute is null and void. There are, however, 
three exceptions to this principle: the emergency ordi- 
nances,* statutory orders* and ordinances issued in pur- 
suance of the provisions of Article 31 of the Constitution.® 
These ordinances, being issued under either a direct con- 
stitutional or a statutory authorization, may abrogate, 
supplement, or repeal legislative expressions of the will of 
the State. Besides these there is one more exception to the 
rule: under the Constitution of Japan international treaties 
being by long governmental practice self-executing, they 
also may abrogate and repeal statutes.°® 

From the very nature of a treaty as an agreement be- 
tween members of the family of nations, it follows that it 
cannot be abrogated by an ordinance, which is a unilateral 
expression of the will of the State, except in pursuance of 
a treaty stipulation or on grounds recognized by Inter- 
national Law. Hence the present writer is of the opinion 
that the courts may also declare the unconstitutionality of 
an ordinance which violates a treaty stipulation. 

The Imperial Household Law and the proclamations is- 
sued in pursuance of this law, in so far as they relate to the 
affairs of the Royal Household, have a force superior to 


*Art. 14, 20, 21, 22, 25, 26, 27, 29, 35, 57, 58, 60, 61, 62 and 72. 
* Art, 8. 

SCHAD, 17. 

"Chap, 12,, 2. 

*Chap. 1. 
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statute and ordinance and therefore take precedence of 
ordinarces. 


Positive Criterion 


The ordinance power of the emperor is, of course, not so 
comprehensive as to cover all affairs relating to the publie 
interest. On the contrary, its exercise is limited to those 
matters provided for in the Constitution and statutes. The 
question as to the extent or sphere of the ordinance power 
with reference to a statutory command depends entirely 
upon the empowering clause of the individual statute. 
Hence we are here concerned only with the general con- 
stitutional limitations upon the ordinance power. 

As stated above, the positive sphere of the ordinance 
power is determined by the provisions of the Constitution, 
which vest in the emperor the power to issue ordinances. 
The different kinds of ordinance power with which the 
emperor is vested by the Constitution are: 

1. Power to issue emergency ordinances subject to a 
certain limitation.’ 

2. Power to issue ordinances, not contrary to law, 
which are necessary for the execution of the laws.® 

3. Power to issue ordinances, not contrary to law, 
which are necessary for the preservation of public peace 
and order.® 

4. Power to issue ordinances which are necessary for 
the promotion of the publie welfare.'® 

5. Power to issue regulations, not contrary to law, 
relating to the appointment and removal of civil and 
military officers.™* 

6. The power of pardon.” 


TArt. 8, see chap. 13. 

® Art. 9, see chap. 6. 

® Art. 9, see chap. 6. 

* Art. 9, see chap. 6. 
4 Art. 10, see chap. 5. 
2 Art. 16, see chap. 10. 
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7. Power, when parliament cannot be convoked owing 
to conditions in the country, to take such financial 
measures as are necessary for the maintenance of public 
safety.*® 

8. Power to summon, close and prorogue parliament 
and to dissolve the lower house.*4 

9. Exclusive budgetary initiative and other powers 
relating to the budget.?® 

10. Power to make and enforce treaties, subject to no 
limitation.® 

11. Power to issue ordinances fixing the administrative 
organization." 

12. Power to issue ordinances regulating the forms of 
promulgation of laws and ordinances.1% 

13. The power of military command, including the 
power to organize the military and naval forces in time 
of peace, and the power to declare a state of siege in 
accordance with the law.’® 

14. Power to declare war and make peace.”° 

15. Power to suspend certain provisions of the Con- 
stitution in case of war or civil disorder.” 

16. Power to confer titles of nobility, rank, orders and 
other marks of honor.?? 

17. Power to fix the organization of the Upper House.” 


* Art. 70, see chap. 13. 

BOAT tal. 

* Art. 64. 

SAE a3. 

** Art. 10, see chap. 5. 

AT. 6. 

Beart. 11,12 and 14. 

ZA, 13. 

7 Art. 31, see chap. 12. 

7 Art, 15, see chap. 9. 

* Art. 34. By provision of Art. 12 of Imperial Ordinance No, 11, 
1889, Feb. 11, regulating the organization of the Upper House re- 
vision of the ordinance is required to be effected with the consent 
of the Upper House. 
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18. Beside these, as already stated, the emperor is 
vested by the Constitution with power to regulate by the 
Imperial Household Law the qualifications of the regent 
and the order of succession to the throne.* 


Although the Constitution enumerates the various sub- 
jects which may be dealt with by the ordinance power of 
the emperor, it must not be thought that this ordinance 
power is limited strictly to the subjects enumerated by the 
Constitution. As stated before, ordinances are of two kinds: 
ordinances of an administrative character and ordinances 
of an essentially legislative character. With regard to 
matters of a purely administrative character the emperor 
may, in default of constitutional provisions to the con- 
trary, issue ordinances without any specific grant of power 
by the Constitution. On the other hand, with regard to 
ordinances of an essentially legislative character, the power 
of the emperor is strictly limited to the subjects enumerated 
in the Constitution. 


The fact that the Constitution operates differently with 
regard to the two branches of the ordinance power follows 
from the principle of the separation of powers as adopted 
by the Japanese Constitution. Article 5 of the Constitution 
provides that the legislative power shall be exercised by 
the emperor with the consent of parliament. In Article 57, 
it is provided that the judicial power shall be exercised by 
the courts in the name of the emperor. Although the Con- 
stitution does not contain any express clause vesting the 
executive power in the emperor, the framer of the Consti- 
tution took it for granted that the executive power would 
be so vested. The words “legislative power” as used in 
Article 5 of the Constitution are to be construed as mean- 
ing the power to make laws, but not, as is held by the 
majority of the Japanese jurists, the power to make statutes. 
In other words, the legislative power in Article 5 of the 


See chap. 1. 
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Constitution means the legislative power in its sub- 
stantial sense but not in its formal sense.” 

Thus, under the Constitution of Japan, as under every 
other monarchical constitution, the legislative power, e. ¢g., 
the power to make rules defining the rights or duties of 
individuals, is vested in the emperor in parliament. Hence 
it follows that the various ordinance powers provided for 
by the Constitution operate as exceptions to the general 
rule set forth in Article 5 of the Constitution. Being an ex- 
ception to the general rule, the law making ordinance power 
of the emperor is to be construed as limited to those matters 
expressly provided for in the Constitution. With regard, 
therefore, to the law-making ordinance power to hold that 
the emperor has residual power, as is maintained by Dr. 
Minobe,”* is erroneous. A residual power may be spoken of 
only where a power is limited in part. Where, however, a 
power is limited as a whole, as is the case in Article 5 of 
the Constitution, to speak of a residual power is without 
meaning. 


% The majority of the Japanese jurists construe the words “legis- 
lative power” as used in Art. 5 of the Constitution as the power to 
make statutes. See Shimizu, Principles, p. 1289; Ichimura, p. 732; 
Uesugi, p. 633 ff; Ito, p. 66; Hozumi, cited by Minobe in his Studies 
in Constitutional Law and History, p. 15. The opinion of these 
writers is untenable for two reasons. In the first place, if the 
words “legislative power’ were to be construed as the power 
to be exercised with the consent of parliament, the provisions of 
Art. 5 and 77 of the Constitution would become tautological. Art. 5 
would read “the power to be exercised with the consent of parlia- 
ment shall be exercised by the emperor with the consent of parlia- 
ment.” In the second place, according to the opinion of these 
writers the criminal and civil adjective laws, the laws of commerce, 
civil code and laws regulating local self-government could be regu- 
lated by the ordinance power of the emperor. Such a consequence, 
however, is incompatible with sound constitutionalism. Moreover, 
their opinion absolutely fails to show the reason why the framer 
of the Constitution should have vested the control of these in the 
emperor, for there is no difference in nature between these matters 
and those which the writers maintain are legislative matters. 


2% Minobe, Studies in Constitutional Law and History, p. 1 ff. 
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With regard to the administrative ordinance power, how- 
ever, the Constitution has adopted the method of exemplifi- 
cation. Although the Constitution enumerates in a number 
of its articles ordinance powers of an administrative char- 
acter, it must not be considered that the administrative 
ordinance power is limited to the matters enumerated in 
the several articles. This may be deduced from the fact 
that the Constitution has, as stated before, vested the 
executive power in the emperor. Hence, except with regard 
to the regulation of those matters the control of which is 
vested in the emperor in parliament, the administrative 
ordinance power of the emperor extends not only to the 
matters enumerated in the Constitution but to the entire 
field of operation of the executive power, for the power to 
act in an indefinite number of concrete and individual 
cases includes the power to enact general regulations relat- 
ing to such cases. 

The last question that remains to be discussed in con- 
nection with the limitation of the ordinance power is 
whether it is an exclusive or concurrent power. In other 
words the question is whether statutory regulation is abso- 
lutely excluded from the domain controlled by the ordinance 
power of the emperor. As to this question three different 
opinions are held by Japanese writers. 


Opinion Represented by Dr. Minobe 
Theory of Parliamentary Absorption of 
the Ordinance Power 


Starting from the juristic nature of the emperor as the 
supreme organ of the State embodying and uniting in him- 
self all the sovereign power of the State, some writers hold 
that, since both the legislative and executive powers are 
powers exercised in the last instance by the sovereign, the 
matters that may be regulated by the ordinance power may 
also be regulated by statutes.’7 This opinion is, however, 


**Minobe, Studies in Constitutional Law and History, p. 1 ff. 
Soejima, Principles, p. 331. 
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untenable in view of the principle of the separation of 
powers and the conception of the executive power adopted 
by the framer of the Constitution. 

That the principle of the separation of powers has been 
adopted by the Japanese Constitution is admitted by the 
writers who hold the opinion which we are engaged in 
refuting. The principle of the separation of powers means 
the independent and separate exercise, to some extent at 
least, of the different powers of the State by the correspond- 
ing organs. Where there is unitary and absorptive exercise 
by one organ of the power vested in another organ, there 
ean be no separation of powers. Therefore, the view of the 
statutory exercise of the ordinance power of the emperor 
held by Dr. Minobe and other writers contradicts the very 
principle of the separation of powers which is so ably 
defended by them in another connection. 


Apart from the inadmissibility of this consequence and 
the logical contradiction involved in the opinion of the 
writers, the reasoning of these writers is erroneous. The 
question as to the constitutionality of statutory regulations 
of the domain of the ordinance power is a question of the 
specific competence of the legislative and executive and has 
nothing to do with the question as to the situs of sovereignty, 
or, to put it more exactly, the location of the supreme organ 
of the State. 

Now the proposition that the emperor unites in himself 
all the sovereign power of the State is a proposition which 
declares that the emperor is the supreme organ of the State. 
The proposition is not one peculiar to the Constitution of 
Japan but one which applies to the Constitution of every 
monarchical state, for, in a monarchical state, the sover- 
eign power is exercised in the last instance by the monarch. 
The proposition is one that follows necessarily from the very 
nature of monarchy, while the delimitation of the respective 
domains of the executive and the legislature is a question 
peculiar to the constitutional governments whether mon- 
archical or democratic in form. Hence the provision of 
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Article 4 of the Constitution, which declares the sovereign 
character of the emperor, furnishes no ground for making 
an exception to the general principle underlying the specific 
distribution of powers. 

The exercise of the ordinance power by parliament, which 
would follow necessarily if the opinion of these writers is 
correct, is incompatible with the conception of the executive 
power held by the framer of the Constitution. A perusal of 
the various constitutional provisions providing for the ordi- 
nance power of the emperor will show that the framer had 
never held Rousseau’s theory that the executive power con- 
summates itself in the mere individual application of laws 
to particular cases. The practical consequence of the opin- 
ion held by these writers would be, however, to make the 
executive power a mere agent for carrying out the laws 
without leaving any room for independent executive action. 

Hence the opinion of these writers that the powers vested 
in the emperor by various express provisions of the Consti- 
tution are in no sense restrictive upon the legislative power 
is untenable. What is correct in the doctrine of these 
writers is that the powers of the emperor alone as distin- 
guished from those of the emperor acting in conjunction 
with parliament are not necessarily absolute limitations 
upon the latter. This results, however, not as maintained 
by these writers, from the nature of the emperor as the 
supreme organ of the State, but from quite another cause. 


The Opinion Represented by Dr. Shimizu 


The writers, represented by Shimizu divide the power of 
the emperor into powers required by the Constitution to be 
exercised by the emperor in parliament, powers to be exer- 
cised by the courts, powers to be exercised exclusively by 
the emperor, and those which may be exercised concurrently 
by the emperor and by the legislature. The powers which 
are vested by express provisions of the Constitution in the 
sovereign as distinguished from the emperor in parliament 
and from the courts are classified by these writers as the 
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powers, the exercise of which are exclusively vested in the 
emperor. The reasons set forth by these jurists are: The 
Constitution being a charter granted to the people by the 
emperor, the latter enjoys all the powers which are not 
vested, by express provisions of the Constitution, in parlia- 
ment or in the courts. The ordinance powers of the emperor 
which are provided for in the various articles of the Con- 
stitution being powers which are vested neither in the courts 
nor in parliament, are powers, which, from their very nature, 
require no express constitutional provisions to vest them 
in the emperor; hence the clauses providing for these ordi- 
nance powers are, in default of any express provision to the 
contrary, to be construed as mandatory provisions requir- 
ing an exclusive exercise of these powers by the emperor.”® 
The only exceptions to this rule are, according to these 
writers, the provisions of Article 9*° and 10 * of the Con- 
stitution, which give a concurrent power to parliament and 
which give precedence to statutes over ordinances. 

That the doctrine of the residual or reserved power of the 
emperor is false or, at least, misleading has already been 
pointed out. With regard to the second ground set forth by 
Uesugi, namely, that the powers of the emperor provided for 
in Article 6 and the succeeding articles of section 1 of the 
Constitution are powers inherent in the executive, it must 
be said, that it is partly true and partly false; it is true with 
reference to powers such as those provided for in Articles 
7, 10, 11, 12, 13, 14, 15 and 16, which are essentially of an 
executive character; it is false with reference to those 
powers which are essentially of a legislative character 
(Article 8, 9 and the power provided for in Article 13 of 
creating an administrative organization with authority * 
directly binding upon the public). Hence, even granting 
the premise of the argument, the exclusive character of the 


*Uesugi, p. 719 ff; Shimizu, Principles, p. 1171 ff. 
2” Shimizu, p. 1230; Uesugi, p. 737. 

% Shimizu, p. 1174. 

31 See chap. 2. 
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ordinance powers of the emperor can be maintained only 
with refernce to those powers which are of an essentially 
executive character. With regard to those powers which 
are of a legislative character their exclusive nature cannot 
be maintained on such a ground.” Therefore, if the ex- 
clusiveness of the latter group of powers is to be maintained, 
it is not on such a ground as is held by Uesugi, but, as will 
be seen later, because of the nature of the acts for the per- 
formance of which the powers are vested in the emperor. 


The untenability of the opinion held by Uesugi and others 
may be seen more clearly when we compare the relative 
importance of the powers of the emperor enumerated in the 
Constitution with those powers, of an executive character, 
which are not mentioned in the Constitution (and hence 
according to the opinion of these writers do not belong ex- 
clusively to the emperor). The power to receive foreign 
ambassadors and ministers and the power to cede or acquire 
territory (in some other manner than by treaty) are enumer- 
ated nowhere in the Constitution. Hence these powers would 
be, according to the opinion of the above mentioned writers, 
powers which, being not exclusive powers of the emperor, 
could be vested in an organ independent of the emperor. 
There is, however, no doubt that the exclusive exercise of 
these powers, as well as of the enumerated powers of the 
emperor, is required by the Constitution. Then it must be 
said that the enumeration of the ordinance powers of the 
emperor is not a conclusive proof of their exclusive char- 
acter. The question as to whether they are exclusive or 
concurrent depends not upon the fact that they are enumer- 
ated but upon the nature of the powers vested in the emperor. 


"2 Moreover, if the ordinance powers of the emperor provided for 
in section 1 of the Constitution were enumerative in character, it 
would follow that those matters which are executive in character 
but which are not enumerated in that section might be regulated 
by statutes. In fact Uesugi limits the power of the legislature to 
those subjects which are enumerated in the Constitution, p. 643. 
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The Opinion of Dr. Ichimura 


According to the opinion of Ichimura ** the ordinance 
powers of the emperor may be regulated by statutes in so 
far as they do not deprive the emperor of the exercise of 
the powers vested in him. Hence, according to him, a statute 
which yests the power granted to the emperor as Com- 
mander-in-Chief of the army and navy in another organ is 
unconstitutional, while a statute which regulates the exer- 
cise of the military power of the emperor is not unconsti- 
tutional. It is to be noted that, in its practical consequences, 
the opinion of Ichimura cannot be distinguished from the 
opinions held by Dr. Soejima and Minobe, for, if followed, 
it would bring about a legislative absorption of the executive 
power. Though the power to sanction legislative bills, being 
an integral part of the legislative process, cannot be exer- 
cised in the form of a statute, if the opinion of Ichimura is 
adopted no argument can be set up against legislative regu- 
lation of the exercise of the power in question. The power to 
summon, adjourn and close parliament, and to dissolve the 
Lower House may not be exercised in the form of a statute, 
yet there is nothing, in the opinion of Ichimura, which would 
prevent the emperor in parliament from passing a law 
regulating the exercise of these powers. The same may be 
said of the treaty-making power, the pardoning power, and 
the power to confer titles of honor. Thus, according to 
Ichimura’s opinion, the legislature may, by regulating in 
detail the exercise of the powers of the emperor, reduce them 
to the mere execution of statutes, leaving practically no 
room for the exercise of discretionary power. That such 
was not the conception of the executive power held by the 
framer of the Constitution requires hardly any demon- 
stration. 

The answer to the question under consideration depends, 
in the first place, upon the nature of each of the powers 


33Principles, p. 748. 
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vested in the emperor. As a glance will show, the ordinance 
power of the emperor consists in the main of five groups 
of powers. The first group comprises those powers which 
relate to the setting in motion and closing of parliament. 
That these powers cannot be regulated by statutes is be- 
yond question, for such regulation is absolutely incompati- 
ble with the purpose for which they are vested in the em- 
peror. The secoud group of powers includes the right of 
suspending and dispensing with statutes and the extra- 
ordinary budgetary power of Article 71. The exercise of 
these powers being, from their very nature, left entirely to 
executive discretion, no statutory regulation of them can 
be said to be constitutional. They are limited solely by the 
interests of the State, which demand that they shall be 
exercised only under extraordinary circumstances. 


The third group of powers consists of those exercised by 
the emperor as Commander-in-Chief of the navy and army. 
The very fact that the Constitution has vested the power of 
military command in the sovereign proves the exclusive 
character of this power, for a dualistic exercise of power is 
incompatible with the nature of a military command. With 
regard to the power to organize the standing forces, the 
exclusive character of its exercise cannot be deduced from 
its nature, and hence it may be regulated by statutes. In 
view, however, of the fact that it is auxiliary to the military 
command, it must be said that, with regard to statutory 
regulation of this power, the emperor has an exclusive 
initiative. Essentially the same thing may be said of the 
fourth group of powers, which consists of the power of par- 
doning, the treaty-making power, the power to make peace 
and to declare war, and the power to confer titles. 


It is to be noted, however, that all of these powers being 
of a discretionary character (Regierung, gouvernement, 
politics) their exercise by the emperor can necessarily be 
limited only in concrete and individual cases; permanent 
statutory regulation of the exercise of these powers is in- 
compatible with their discretionary character. Hence the 
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emperor ** may on his own initiative ratify treaties, declare 
war and make peace with the consent of parliament, confer 
titles of nobility and exercise the pardoning power in the 
form of statutes in individual and concrete cases, but he 
cannot constitutionally regulate the exercise of the ordi- 
nance powers by statutes of any permanent character. 

The last group of powers being powers as to which express 
provision of the Constitution require the concurrence of 
other organs in their exercise and of which statutes may 
take precedence, there arises no question as to their char- 
acter. 

Concluding what has been said before, the ordinance 
powers of the emperor may be divided into three groups. 
The first group of powers are those which, in accordance 
with express provisions of the Constitution, require the 
concurrence of other organs of the government in their 
exercise. The second group of powers are those, which, from 
their very nature, are exclusive. They consist of the power 
of military command, the power to suspend laws, the extra- 
ordinary power of making appropriations without the con- 
sent of parliament, and, finally, the powers relating to par- 
liament. They are powers which can neither be exercised in 
the form of statutes nor regulated by statutes. The last 
class of powers comprises. those powers which can be exer- 


*%Tchimura tries to prove the exclusive character of the powers 
having to do with foreign relations on the ground that, being acts in 
international law, they cannot be exercised in the form of statutes, 
which are acts in municipal law binding only upon the organs and 
subjects of any given state, This is nothing but ignoratio elenchi 
for the question) is not whether or not statutes as such have bind- 
ing force in international law, but whether or not the emperor can 
exercise his jus representationis with the consent of parliament, 
given in the form of a statute. That such a consent can be given 
in the form of a statute is beyoond doubt, for the cases in which 
consent can be given by a statute are not necessarily limited to 
those covered by law in the material sense. Moreover, if acts in 
municipal law were absolutely not transformable into acts in Inter- 
national Law, there could be no international acts, for international 
acts, being acts of organs of the State, are necessarily acts in the 
first instance in municipal law, 
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cised by the emperor in parliament at his exclusive initia- 
tive, but only in the form of statutes of independent appli- 
cation. They consist of the powers relating to foreign affairs, 
the power to organize the standing forces, the power to con- 
fer titles and the pardoning power. As has been already 
stated, the statutory exercise of the last class of powers is 
limited in some respects in that, in the first place, it is sub- 
ject to the exclusive initiative of the emperor, and, in the 
second place, that the statutes through which the power is 
to be exercised are limited to those of individual application. 

The correctness of the present construction is proved not 
only by the nature of the powers granted to the emperor 
but also by the conception of those powers held by the 
framer of the Constitution. 

Prince Ito, commenting on the ordinance power of the 
emperor, says that the ordinance power allows no inter- 
ference on the part of parliament.** The words “legislative 
interference” are not, however, to be construed as absolutely 
prohibiting the emperor from exercising these powers with 
the consent of parliament, for such a prohibition is incom- 
patible with the fundamental principle of constitutional 
government—government by and for the people. The words 
in question are nothing more than the expression of the fact 
that parliament has no initiative with reference to the ordi- 
nance powers. The exercise of these powers by the emperor 
with the consent of parliament is not legislative interference 
at all, for the sovereign has, on the one hand, an exclusive 
initiative and, on the other, a complete veto power in so far 
as these powers are exercised in the form of statutes of 
individual application. 


** Commentaries on the Constitution of Japan, p. 25. 


CHAPTER IV 


Tur Power To Issur THE ORDINANCES NECESSARY FOR THE 
EXECUTION oF THE Laws 


The first written constitution to make provision for the 
power to issue ordinances necessary for the execution of 
the laws was the French Constitution of 1791.1. The charters 
of the British colonies in North America, which, after the 
revolution, became the prototypes of modern written con- 
Stitutions, did not confer any general ordinance power upon 
the governors. Under these constitutions the power of the 
governors* was confined chiefly to the function known as 
politics in America and “Regierung” or “gouvernement” in 
Europe. The same principle was followed by the framers of 
the Constitution of the United States.* Since the abuse by 


*“Le pouvoir exécutif ne peut faire aucune loi, méme provis- 
oire, mais seulement des proclamations conformes aux lois, pour 
en ordonner ou en rappeler l’éxecution.” Art. 6, sec. 1, chap. 4. 
Before the Constitution was adopted, however, similar provision 
was made public by the decree of October 1, 1789. See Jellinek, 
Gesetz und Verordnung, S. 85. The same principle was followed 
in the Constitution of the Year 8, which stated that “le gouverne- 
ment propose les lois, et fait les réglements nécessaires pour 
assurer leur exécution.” Art. 44. See Art. 14, Constitution of 1814, 
Art. 13, Const. 1830. 


?Goodnow, Principles of the Administrative Law of ine We Sl, 1 
194 ff; see also his Comparative Admministrative Law, vol. 1, p. 
(EX GR 


*As a result of the extension of the executive power necessi- 
tated by the very nature of government, the President of the 
United States has, however, been given by statutes the power to 
issue in specified cases general regulations for the execution of the 
laws. Willoughby, The Constitutional Law of the U. S. A., vol. 2, 
Diets25 it. 
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the king of the power to issue regulations necessary for the 
safety of the State* which had been vested in the French 
King under the Constitutional Charter of 1814 had led to 
the July Revolution, the new Constitutional Charter of 
1830 took away the police ordinance power from the king 
and confined his ordinance power to that of issuing regu- 
lations necessary for the execution of the laws. The Belgian 
Constitution © of 1830, which served as a model when the 
Constitution of Prussia was adopted in 1850, followed the 
example of the French Charter of 1830. Article 9 of the 
Japanese Constitution, which makes provision for the power 
to issue regulations necessary for the execution of the laws, 
corresponds to Article 45 of the Constitution of Prussia." 
That the power to make gencral regulations for the exe- 
cution of the laws is a power inherent in the executive 
branch of the government has been admitted by all publicists 
and jurists almost without exception.* Hence the law- 
executing ordinance power is everywhere vested either in 
the president or in the monarch,® and where there is no 


*“Te roi...fait les reglements et ordonnances nécessaires pour 
Vexécution des lois et la sfirete de ]’Etat.”’ Art. 14. 


BS TO oMOLS eierens fait les réglements nécessaires pour l’exécution des 
lois, sans pouvoir jamais ni suspendre les lois elles-mémes ni 
dispenser de leur exécution.” Art. 13. 


‘Art, 67. 


™Wr (der Konig) befiehlt die Verkiindigung der Gesetze und 
erlasst die zu deren Ausfiihrung néthigen Verordnungen.” Art, 45. 


®The only writer of note who has denied this power to the ex- 
ecutive is Rousseau, who conceived of the puissance exécutive only 
as the agent for the concrete and individual application of the law 
—volonté générale, See Jellinek, Gesetz und Verordnung, S. 69. 


° Art. 46 of the Fundamental Law of Italy, March 4, 1848; Art. 1 
of the Fundamental Law of Russia, 1906; Art. 98 of the Const. Law 
of Roumania, June 30, 1879; Art. 35 of the Const. of Greece, Nov. 
11, 1864; Art. 85 and 88 of the Const. of Mexico, Feb. 12, 1857; Art. 
48 of the Const. of Brazil, Feb. 24, 1891; Art. 86 of the Const. of 
Argentina, Sept. 24, 1860; Art. 54 of the Const. of Spain, June 30, 
1878; Art. 17 of the Const. of Belgium, 1831; Art. 3 of the Const. 
Law of France, 1875; Art. 56 of the Const. of Holland, Nov. 30, 
1857; Art, 75 of the Const. of Portugal. 
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express constitutional provision conferring that power on 
the head of the government it is taken for granted.’° Excep- 
tions to this rule may be found, however, in England and in 
Germany since the promulgation of the Weimar Constitu- 
tion. In England, since the middle of the nineteenth 
century, it has been the uniform practice of parliament to 
enact statutes which go so much into detail as to leave little 
room for executive orders. Although the practice has been 
relaxed recently, still all the executive ordinances issued for 
the execution of the laws are at present merely orders issued 
by virtue of statutory delegation. 

Since, as a continental student of English public law puts 
it, “The Crown executes nothing for which it is not expressly 
empowered by parliament,” it may be said that, as a practical 
matter, the Crown has no power to issue ordinances for the 
execution of the laws without statutory delegation, though 
it may not be said that it has lost that power, for an organ 
cannot be deprived of its power by a mere disuse of that 
power. The English practice has been adopted by the 
Weimar Constitution of the German Republic, for it vests 
in the president no power of issuing law-executing ordi- 
nances. Hence under this constitution the ordinances issued 
for the execution of the laws are statutory orders." 

Article 9 of the Japanese Constitution provides that the 
emperor shall issue, or cause to be issued, the ordinances 
necessary for the execution of the laws. A law-executing 
ordinance is an ordinance issued to secure an equitable and 
uniform interpretation and execution of laws. In its widest 
sense, such an ordinance may be said to be an executive 
order of general application which is issued in connection 
with the execution of a law. In this sense it-includes ordi- 
nances creating offices, and regulating the appointment and 
removal of the military and civil servants, ordinances regu- 
lating the administrative organization, and ordinances regu- 


2% Jellinek, Gesetz und Verordnung, S. 96. 


4See Revolution und Reichsverfassung by W. Jellinek, In Jahr- 
buch des Offentlichen Rechts, Bd. 9, S. 110. 
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lating in detail rules directly connected with the execution 
of the laws. In its strict and ordinary sense, the term 
denotes only an ordinance issued for the execution of a law. 
In the strict sense an ordinance necessary for the execution 
of law is a detailed rule regulating the manner, time and 
circumstances of putting the law into execution. It neither 
creates a new law nor contains any provisions contrary to 
the law for the execution of which it is issued. In this sense, 
it is an administrative ordinance. It differs, however, from 
those administrative ordinances which operate only within 
the administrative organization in that it is a general rule 
binding upon not only the administrative organization but 
also upon the community in general. On the other hand it 
differs from an administrative order in that, whereas the 
former is an act which prepares the way for the actualiza- 
tion of the potential legislative will, the latter is in itself an 
actualization and rendering concrete of the potential will; 
the latter creates a relation of rights and duties as distin- 
guished from objective law, while the former is an abstract, 
general and adjective extension and elaboration of the 
potential legislative will, which does not, however, modify 
the substance of the potential will. In that sense a law- 
executing ordinance may be said to be a derivative and 
secondary legal norm binding upon the community in gen- 
eral. Though a statutory order and an ordinance issued 
for the execution of the laws possess a common feature in 
that respect, they differ from each other in that, whereas the 
authority to issue the former is derived from a particular 
statute, the authority to issue the latter is derived directly 
from the Constitution. Hence, with regard to the power 
to issue ordinances for the execution of the laws there can 
be no legislative delegation,’ for legislative delegation can 


“Ichimura holds the view that, in case a statute authorizes the 
executive or a particular organ of the executive to issue an order 
necessary for the execution of the statute, the order issued under 
that statute is a statutory order inasmuch as the matters regulated 
by the statute are those over which the power of parliament fs 
exclusive. The present writer thinks this opinion is erroneous. An 


POWER TO ISSUE ORDINANCES 79 


add nothing to the ordinance power of the emperor under 
question. 


The constitutional power to issue the ordinances neces- 
sary for the execution of the laws is vested in the emperor 
as the head of the administration (Article 9). The section 
of Article 9 of the Constitution which provided for the ordi- 
nance power of the emperor is not, however, to be regarded 
as intended to prohibit parliament from regulating in detail 
by statute the time and circumstances of the execution of 
laws, for the power to create a rule includes the power to 
fix the interpretation and elaboration of that rule. In this 
respect, statutes may be divided into three categories. Some 
statutes, very few in number, themselves prescribe in detail 
the rules necessary for their execution. Most of these 
statutes are in the field of criminal, civil and commercial 
law or in some field directly relating to these laws. The 
other group of statutes, instead of themselves prescribing 
in detail the rules for their execution, authorize the execu- 
tive to enact the necessary rules. 

Of these some designate a particular organ for the enact- 
ment of the detailed rules, while others authorize the execu- 
tive to enact them without designating a specific organ. 
Since Article 9 of the Constitution vests in the emperor the 
power to issue the ordinances necessary for the execution 


expression of will may be spoken of as an authorization only when a 
person or an organ has no power to act without that authorization 
The idea of authorization presupposes the idea of prohibition or 
at least a lack of power; hence, where a person is not forbidden 
or has power to do an act there can be no authorization, for the 
authorization cannot empower him to do anything and adds nothing 
to his power. 

Under the provision of Art. 9 of the Constitution the ordinance 
power of the emperor extends to all statutes irrespective of their 
contents. Hence to speak of a parliamentary authorization with 
reference to the ordinance power of Art. 9 of the Constitution is as 
absurd as to speak of an authorization without power. 

The fundamental error in Ichimura’s opinion arises from the 
fact that he considers the law-executing ordinance as a law-making 
ordinance, a view that is theoretically erroneous. 
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of the laws, the empowering clause of the latter class of 
statutes would seem to be unconstitutional or at least devoid 
of meaning. In fact, however, the empowering clause is 
neither unconstitutional nor meaningless. For on the one 
hand, though the emperor is vested with the power to issue 
ordinances for the execution of the laws, it is entirely within 
his discretionary power to determine in a concrete case 
whether or not an ordinance shall be issued for the execution 
of a law, and on the other hand, the subordination of the 
ordinance power to the legislative power being admitted, 
it is quite constitutional and proper for parliament to 
request the executive to enact the rules necessary for the 
execution of a statute. 

Strictly speaking, such statutes grant no power to the 
executive but impose upon him the duty of issuing ordi- 
nances for their execution. In the case of those statutes 
which require the executive to enact the ordinances neces- 
sary for their execution, without specifying a particular 
organ of the executive, the duty is imposed upon the emper- 
or of issuing the necessary ordinances either in the form of 
Imperial Ordinances or of departmental orders according 
to the nature of the matters regulated by the statutes. In the 
case of other statutes, the particular organs designated by 
them are obligated to enact the required ordinances. Hence, 
in the case of the latter group of statutes, the designating 
clause operates as a limitation upon the ordinance power of 
the emperor, and, as a reflex of that limitation, as an obliga- 
tion upon the organ specified by the designating clause. 
From the principle of the subordination of ordinances to 
statutes it follows that all ordinances issued in violation 
of the mandatory clause of the statutes are null and void. 

As stated before, the ordinances issued for the execution 
of the laws are ordinances of an administrative character, 
and hence they cannot contain any provision foreign or 
contrary to the statutes for the execution of which they are 
destined. As a matter of fact, however, the majority of the 
ordinances issued for the execution of the laws contain pro- 
visions which are not warranted by the statutes. In so far 
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as these provisions are merely instructions directed to the 
official and administrative organs of the government there 
arises no question as to their constitutionality, for the power 
to give instruction is a power inherent in the government 
as an employer. Further it is equally within the power of 
the executive to prescribe by ordinance the time, manner 
and place of execution of the statutes so long as the pro- 
visions of the statutes are not modified. In short, the in- 
herent and legitimate function of the ordinance power is 
the generalization of instruction and the adjective elabora- 
tion of the statute without modifying the legislative will 
expressed in the statutes. 

When, however, an ordinance goes beyond this limit ‘it is 
no longer merely an administrative ordinance, but a law- 
making ordinance creating adjective law. It is hardly 
possible, it must be admitted, to define by a clear and exact 
logical criterion the boundary between creation and elabora- 
tion. For example, an Act of April 13, 1901, relating to the 
prevention of consumptive diseases among cows and oxen 
enumerates in Article 7 certain foreign and mixed species 
of cattle and milk cows as subject to quarantine. An “order 
of the Department of Agriculture and Commerce” issued 
with a view to carrying out this statute (Article 1) states 
that the foreign species enumerated in Article 7 of the 
Statute are American and European breeds of cattle and 
that the mixed species are half-breed species of the foreign 
and other species. Whether the interpretation put upon the 
statute by the departmental order is a correct one or is to 
be regarded as having introduced a new element unknown 
to the statute depends entirely upon the technical or scien- 
tifie meaning of the terms used in the statute. In cases when 
the terms or words used in the statute are scientific or 
technical terms which have a fixed and unmistakable mean- 
ing no serious difficulty may arise, but in those cases when 
the words used in the statute are such as admit of elasticity, 
such as similar,”* contrary * to good morals * against public 
tranquility, dangerous,’* unhealthy)” necessary for the 
public peace,** detrimental to the public interests, etc., 
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el eeee the executive elaboration of statutes becomes practi- 
cally a creative extension of the legislative will. Therefore, 
the best method of preventing executive encroachments upon 
the legislative power is the detailed specification by parlia- 
ment of the necessary rules for the execution of statutes. 
If this cannot be hoped for, either on account of parlia- 
ment’s Jack of administrative knowledge or on account of 
the nature of the matters regulated by statute, the only 
method of parliamentary control of the executive is the 
English practice of issuing provisional statutory orders 
which are to be validated by parliament. It is to be noted, 
however, that the adoption of the English practice cannot 
be effected without the amendment of Article 9 of the Con- 
stitution. 

Added to the difficulties of preventing executive encroach- 
ment upon the legislative power in the form of ordinances 
for the execution of the laws is the fact that the executive 
often employs the law-making ordinance power in the is- 
suance of ordinances for the execution of the laws. There- 
fore an ordinance issued for the execution of a law is not 
only a detailed rule for the execution of the law but is also 
a supplement to the statute. I’or example, Article 6 of the 
ordinance mentioned in a preceding page as having been 
issued for the execution of the law relating to the pre- 
vention of consumptive diseases among cows and oxen gave 
the governor of the prefectures power to prohibit and limit 
the removal and transportation of cattle within the limits 
of a county or a city, and for a period of no longer than 
thirty days. This being a provision quite foreign to the 
statute above mentioned, the constitutionality of the pro- 


* Art. 26, clause 2, Statute No. 5, 1898. 
“Art. 3, Statute No. 70, 1911. 

* Art. 3, Statute No. 70. 1911. 

* Art. 1, Clause 3, Statute No. 46, 1911. 
“Art. 1, Clause 3, Statute No. 46, 1911. 
*® Art. 8, Statute No. 33, 1901. 

w Art. 72, Statute No. 45, 1905. 
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vision can be upheld only on the ground that the emperor 
has the right to adopt such a provision under his power of 
issuing police ordinances. The power to issue the ordinances 
necessary for the execution of the laws being yested in the 
emperor as the head of the general administration, he may 
delegate the power to administrative and executive organs 
according to his discretion,” (Article 9). 


By Imperial Ordinance (No. 208, 1890 and No. 245, 1908) the 
chief of each administrative department is vested with the power 
to issue ordinances necessary for the execution of the laws relating 
to matters under his charge. See also the law of June 26, 1890, 
vesting in the emperor a penal power. 


CHAPTER V 


Tun Emppror’s Powrr To FIx THE ADMINISTRATIVE 
ORGANIZATION 


Article 10 of the Constitution reads: “The emperor deter- 
mines the organization of the different branches of the 
administration, and the salaries of all civil and military 
officers, and appoints and dismisses them.” In its broadest 
sense the power to control the organization of the adminis- 
tration extends to the whole governmental organization of 
the State. In its highest form, the power to fix the gov- 
ernmental organization manifests itself as the power to 
determine the Constitution of the State. In its narrower 
sense this power excludes the power to fix the form of 
government. In most constitutional states the “organiza- 
tion power” in the latter sense is exercised through statutes. 
In Japan the organization power in this sense is, with 
certain limitations, vested in the emperor. 

Any governmental organization includes both subjective 
and objective elements. The objective element consists of 
the personnel of the organization and the subjective element 
of the officers created for the organization. Hence the 
organization power of the emperor consists of power over 
the objective element and power over the subjective element 
in the government. His power over the objective element 
consists of the power of appointment and removal of officers, 
the power to fix salaries and to make discriminatory rules, 
and the power of supervision, direction and control. His 
power over the subjective element consists of power to 
create offices, and settle conflicts of competence that may 
arise between different organs of the government. 


ADMINISTRATIVE ORGANIZATION 85 


‘The Power of Appointment and Removal of Civil 
and Military Officers 


Officers are those individuals who, by virtue of the relation 
of employer and employee created by a specific act, are 
obliged to render to the State services of an ethical char- 
acter. The characteristics of the notion of “officer” lie in 
the nature of the relation of employer and employee existing 
between the State and officers and in the nature of the ser- 
vices to be rendered by officers of the State. 

The relation existing between the State and the officers as 
employer and employee is one existing under the public law. 
In this respect officers differ from those individuals who 
render services as the result of a contract entered into 
under the private law. Moreover, the services to be ren- 
dered by officers are not limited in advance and are not of a 
merely economic character, while the services to be ren- 
dered by governmental employees below the status of 
officers are limited to particular services of a purely econ- 
omic character. The services of soldiers and those of officers 
have a common characteristic in that the services of neither 
are of a merely economic character. But a soldier differs 
from an officer in that the former renders service as a 
result of the duty which he owes to the State as a subject, 
while the latter serves the State not in performance of his 
duty as a citizen but by virtue of his relation to the State 
created by a specific voluntary act of his will. 

Members of parliament, voters and officers act as organs 
of the State, but members of parliament and voters have 
not the status of officers because they owe no duty to the 
State as its employees. Members of parliament and voters 
act of right as organs of the State, while officers serve the 
State in performance of their duty as employees of the 
State. Whether an officer receives a salary or not, or 
whether the business in his charge is that of the State or 
that of a local government, or whether he is an elective or 
appointive officer, or whether his tenure of office is limited 
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to a short time or not, all are immaterial to the conception 
of an officer. 


The act of appointing officers is a contract in the public 
law. It is an act in the public law because the object of 
the law governing the relations between the State and 
officers is not the protection of the private interests of citi- 
zens but the protection of the interests of the State as such. 
Appointment is neither a unilateral act nor an act of duty 
on the part of the State satisfying a right of its citizens. 
It is not a unilateral act because the agreement of will 
between the State and the appointee is the causa efficiens 
of the validity of the appointment. No individual is obliged 
to serve the State as an officer without his own consent. 
Were the appointment a unilateral act taking effect inde- 
pendently of the will of the appointee, official service would 
be compulsory. But compulsory service cannot be imposed 
by the ordinance power of the emperor under consideration, 
which is of a purely administrative character. Nor is there 
any statute which recognizes the right of the State to 
exact from its subjects official service without their volun- 
tary consent. Hence an appointment is a contract in the 
public law: the agreement of wills between the State and 
the appointee is the causa efficiens but not the condicio 
juris of the act. Appointment is not an act of duty on the 
part of the State satisfying a right of its citizens, for there 
is no such right as the right of being appointed to office. 
Qualifications are not to be confused with rights. The 
former are potentialities which, upon the performance of 
certain act or the existence of a certain fact, may give rise 
to a concrete and individualized claim, but which in them- 
selves are not rights. Hence, for example, individuals who 
have passed the civil service examination have the quali- 
fications which would enable them to be appointed officers, 
but have, in default of provisions to the contrary, no right 
to demand to be appointed to office until action is taken on 
the part of the government or until some fact prescribed by 
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law comes into existence which invests the candidates with 
concrete claims.* 

An appointment is not to be confused with a commission. 
The former gives the appointee the status of an officer by 
creating the legal relation of employer and employee be- 
tween the State and the appointee, but does not invest the 
latter with a particular office. This appointment to a par- 
ticular office is effected by a commission. A commission 
is a unilateral act taking effect independently of the will 
of the appointee, for the act of giving a commission is an 
act exercising the power which the State derives from the 
contract of service. 

The relation of employer and employees created by the 
contracts of service between the State and its officers be- 
comes extinguished by the removal of the officers. Removal 
must be distinguished from suspension from office and from 
ipso facto extinction of the official relation. Removal differs 
from ipso facto extinction of the official relation in that it 
is a specific act depriving an officer of his position as a 
servant of the State. The distinction between removal and 
suspension lies in the fact that, whereas removal causes the 
extinction of the official relations, suspension puts an officer 
out of his office for a while without depriving him of his 
status as an officer. An officer may be removed either on 
his own application or on the motion of the government. 
The emperor has no power to refuse to accept the resigna- 
tion of an officer, for the duty of compulsory service can be 
imposed only by statute. Removals in the strict sense may 
be made either as the result of disciplinary proceedings or 
of administrative convenience when prescribed by laws and 
ordinances. 

Having the power to appoint and remove officers, the 
emperor may enact general rules regulating the law of 
officers. It is to be noted, however, that the power of the 

*See Jellinek, System der subjektiven Offentlichen Rechte, S. 


141 ff. 
?Imperial Ordinance, No. 1, 1918. 
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emperor to regulate by ordinances the law of officers does 
not include the power to regulate capacity for office.* The 
emperor may regulate the qualifications for particular 
offices but he has no power to prescribe who shall be con- 
sidered capable of holding office, for the latter is a power of 
a legislative character which can be exercised only in the 
form of statutes or in the form of statutory orders. 


Disciplinary Rules 


The emperor has disciplinary power over officers and 
hence may enact general disciplinary rules. The disciplin- 
ary power differs from the penal power of the State both in 
its source and object. The disciplinary power has its source 
and object. The disciplinary power has its source in the 
power of the State as an employer which is created by the 
contract of service, while the penal power has its source 
in the general obligation which subjects owe to their State. 
The object of the penal power is the protection of the order 
and security of the State, while the object of the disciplin- 
ary power is the protection of the interests of the State as 
an employer. Hence the penal power may be exercised over 
all persons and corporations who are under the jurisdiction 
of the State, while the disciplinary power may be exercised 


* Art. 19 of the Constitution guarantees to all, with few excep- 
tions, equal capacity for office, The disqualifications are prescribed 
by law and the following are disqualified for office: 

a. Persons who have committed certain crimes. Art. 34, 36, 
and 37, Supplemental Criminal Code, Statute No. 29, 1908. 

b. Aliens, Aliens have no active political rights, hence have 
no capacity for office. Although aliens are often appointed honor- 
ary consuls, they are officers only in treatment and not officers in 
the strict sense. Art. 24, Statute No, 94, 1899; Art. 12, Law of 
Pension. 

c. Naturalized aliens, children of naturalized aliens and aliens 
who have obtained citizenship as a result of adoption are disquali- 
fied for certain offices. Art. 16, Statute No. 94, 1899. Except these, 
there is no incapacity recognized by law, hence sex, age and in- 
capacity for an act in the private law provided by Arts. 4, 7, 11 
and 14 of the Civil Code, Statute No. 89, 1896, are not disqualifica- 
tions for office. 
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only over those individuals who are employees of the State 
or those who are subject to the power of the State by virtue 
of some specific relation created by a specific act of sub- 
mission. Again, the power to punish is a manifestation of 
Imperium and therefore has its limits only in the will 
of those who exercise it. In other words, the disciplinary 
power is dependent upon the relation of employer and em- 
ployee which the State cannot maintain against the will of 
its employees, while in the case of the penal power subjects 
cannot dissolve their allegiance to the State against the will 
of the State. 

From these differences between the penal power and the 
disciplinary power, it follows, in the first place, that an 
officer who commits a crime is subject at the same time 
to both the penal power and the disciplinary power, for the 
disciplinary offense not being the crime, the principle 
“Nemo debet bis puniri pro uno delicto” does not apply in 
such a case. In the second place, a disciplinary penalty is 
limited, at most, to the removal of the officer * and no crim- 
inal penalty can be imposed for a disciplinary offense by the 
ordinance power of the emperor. In the third place, after 
the extinction of the official relation no disciplinary pen- 
alty can be inflicted for an offense committed before the 
extinction. 

Having the power to inflict disciplinary penalties the 
emperor has the power to create disciplinary tribunals ° and 
also the power to pardon and remit disciplinary penalties. 


“Under the existing law the disciplinary penalties are: admoni- 
tion or reprimand, reduction of salary, suspension from office, re- 
moval from office and removal from official relation. Removal carries 
with it forfeiture of pension and disqualification for office for two 
years. Art. 3 and 5, Imp. Ord. No, 63, 1899; Statute No. 38, 1889; 
Imp. Ord. 353, 1899; Statute No. 21, 1900; Imp. Ord. 98, 1890. 

*Four classes of disciplinary tribunals are in existence. They 
are: 

a. Disciplinary tribunals for judges. There is one disciplinary 
tribunal in the Supreme Court, and one tribunal in each of the 
Courts of Appeal. The former consists of the Chief Justice and 
five justices of the Supreme Court and has disciplinary jurisdiction 
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The emperor’s power to pardon and remit disciplinary pen- 
alties is limited to those disciplinary penalties prescribed 
by ordinances. With regard to those provided by statutes, 
the emperor has no power to pardon or to remit penalties un- 
less especially authorized by statute. 


The Power to Create Offices 


Offices may be classified as independent offices and de- 
pendent offices. The former are those offices the incum- 
bents of which are vested with power to represent the State 


over the justices of the Supreme Court and the chief judges and 
the departmental heads of the Court of Appeal. Appeal lies to the 
disciplinary tribunal of the Supreme Court from disciplinary judg- 
ments of the disciplinary tribunals of the Court of Appeal. The 
disciplinary tribunal in the Court of Appeal consists of the chiet 
judge and three judges of the Court of Appeal. It has disciplinary 
jurisdiction over the judges of the lower courts in the district and 
over the judges of the Court of Appeal other than the departmental 
heads and chief judge. See for detail, Statute No. 68, 1890. Art. 
8 ff. 

b. Disciplinary tribunal for the judges of the Administrative 
Court. It consists of thirteen judges to be appointed from among 
the judges of the high civil disciplinary tribunal. See Imperial 
Ordinance No, 354, 1891. 

ec. Disciplinary tribunal for the judges of the Court of Ac- 
count. It consists of a chief judge to be appointed from among 
the Privy Councillors, six judges, of which three are to be appoint- 
ed from among the justices of the Supreme Court and three from 
the judges of the Court of Account, 

d. Disciplinary tribunals for civil officers. 

1. Disciplinary tribunal for the high civil service. The tribu- 
nal consists of one Privy Councillor, acting as the chief judge and 
six judges, consisting of the chief justice, judges of the Adminis- 
trative Court and judges of ordinary courts. See Imp, Ord. No. 63, 
1899. 

2. Disciplinary tribunals for the ordinary civil service. Each 
department of the government—courts, other organization units and 
prefectures—has its own disciplinary tribunal. See Imp. Ord. Ibid. 

It is to be noted that all the military and civil officers of the 
Shinnin rank, comprising the Cabinet Ministers, Privy Councillors 
Ambassadors, the Chief Justices of the Supreme Court, of the Ad- 
ministrative Court, and of the Court of Account, as well as General 
and Admirals, are exempted from disciplinary jurisdiction. 
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in its relations with the community in general, while the 
latter are offices without such power. The independent 
offices may further be divided into offices which are vested 
with the imperium, and offices without the imperium. The 
emperor’s power to create offices vested with imperium is 
of constitutional significance, for the power to create this 
kind of offices is essentially of a legislative character. 
Though the other ordinance power described in the prece- 
ding pages operates only within the administrative organi- 
zation, the power to create offices vested with imperium is 
binding upon the community in general.® 

The emperor’s power to create offices includes the power 
to regulate matters which are purely res interna of the 
administrative organization, such as the distribution of 
business, the relation between the superior and inferior offi- 
cers, the method and procedure of discharging business, and 
the forms of organization. 


The Power to Regulate the Salaries of Civil and Military 
Officers 


The civil and military officers receive salaries as the price 
of their service. Salaries of officers differ from the com- 
pensations given to the members of parliament, commis- 
sioners and honorary officers, in that they are given in order 
to enable the officers to devote themselves entirely to the 
service of the State. The right to receive a salary is a right 
in the public law; hence, it is the Administrative Court that 
has jurisdiction over cases relating to salaries. 


*Hence the opinion of Loéning—see Jellinek, Gesetz und Verord- 
nung, S. 387—and Minobe, Administrative Law of Japan, p. 40, 
that the ordinances regulating the administrative organization are 
essentially law-making ordinances is erroneous. Nor is the opinion 
of Fleiner, Verwaltungsrecht, S. 63; Shimizu, Principles, p. 1232, 
and Soejima, who regard ordinances regulating offices vested with 
power to represent the State as law-making ordinances correct, for 
the offices vested with power to represent the State are not iden- 
tical with those which are vested with imperium, 

4 
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The Power to Settle Conflicts of Jurisdiction Between 
Governmental Organs 


The emperor has the power to settle both negative and 
positive conflicts of competence between governmental or- 
gans. Under the existing law cases arising out of conflicts 
of competence between administrative authorities having a 
common superior authority are decided by the emperor. In 
case the parties in dispute have no common superior, the 
conflict is settled by a conference of the ministers, who have 
the power of supervision over the parties in dispute. Juris- 
dictional disputes between the Ministers of State are settled 
by the Cabinet.’ Jurisdictional disputes between the judic- 
ial courts and the Administrative Courts are, according to 
the law regulating the powers of the Court,® to be settled by 
the Privy Council. Despite the provision of Article 20 of 
that statute, which anticipates the establishment of a court 
for the settlement of jurisdictional disputes, no special 
court has been established. 


Limitations Upon the Ordinance Powers 


The limitations imposed upon the ordinance powers of 
the emperor that have been discussed in the preceding 
pages may be divided into negative and positive limitations. 
The negative limitations consist of constitutional, statu- 
tory and budgetary limitations. The positive limitations 
consist of constitutional and statutory limitations. 


Negative Constitutional Limitations 


Except with regard to the regulation of the salaries and 
the appointment and removal of military officers, the organ- 
ization power of the emperor is, as provided in Article 10 of 
the Constitution, limited to the administrative branch of 
the government as distinguished from the legislative 
branch.° Hence, the organizations formed for local self- 

"Art, 5, Ord. regulating the organization of the Cabinet. 

S Art. 45, Statute No. 48, 1890. 


°The power to fix the organization of the army and navy is 
provided in Art. 12 of the Constitution, 
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government *® and corporations and associations?! in the 
public law are excepted from the organization power of the 
emperor. Since, however, the constitutionality of statutory 
delegation is undisputed various exceptions may be made 
by statute. The ordinance power of the emperor extends to 
the organization of colonial governments,!? which are organs 
of the central government. 

The Constitution imposes a number of express limitations 
upon the organization ordinance power of the emperor by 
which the regulation of the jurisdictions and organization 
of certain organs is reserved to parliament. The matters 
reserved to parliament are: 


1. Organization of the Courts of Justice. Clause 2, 
Article 57.1% 

2. Qualifications for judges. Article 58.1 

3. Disciplinary law of judges. Clause 2, Article 58."° 

4, Organization of special tribunals.?° 


Statute No. 64, 1899; Statute No. 68, 1911. 

“Statute No. 35, 1900; Statute No. 7, 1915; Statute No. 34, 1900. 

“Statute No. 6, 1891, and Statute No. 22, 1891. 

* Art. 57, Statute Ibid, and Ordinance No. 1, 1909. 

“Statute No, 68, 1891. 

* Special tribunals are judicial tribunals other than the ordi- 
nary courts of justice provided for in Art. 57. They are charac- 
terized by the fact that they have jurisdiction either over a specific 
locality, a specific class of persons or a specific class of matters. 
Consular courts (Statute No. 70, 1899) naval and military courts 
(Statute No. 7, 1889, and Statute No. 48, 1908) and the patent 
office (Statute No. 23, 1909) are to be regarded as special tribunals. 
Beside these, revenue officers and police authorities are also vested 
with judicial power. Art 17 and 18, Statute No. 67, 1899; proc- 
lamation No. 31, 1886. 

* Though some writers (Shimizu, Principles, p. 1130) hold that 
the courts in the colonies are special tribunals, they are not special 
tribunals within the meaning of the Constitution, for Art. 60 of the 
Constitution does not apply to the colonies. Hence the organiza- 
tion of the colonial courts is regulated not by statutes but by 
ordinances. Imperial Ordinance No. 236, 1911; Imp. Ord. No. 212, 
1908. 
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5. Organization of the Administrative Court. Ar- 
ticle 61." 


6. Organization of the Court of Account. Clause 2, 
Article 72.*8 
Over these matters the emperor has no ordinance power 
except by virtue of legislative delegation. 


Negative Statutory Limitations 


The Constitution provides that exceptions to the limita- 
tions especially provided for in the present Constitution 
and in other laws shall be in accordance with their respec- 
tive provisions. Under this clause parliament is vested 
with power to create new offices and to control the admin- 
istrative organization. Though some writers’? maintain 
that the power of parliament to regulate the administrative 
organization and to create offices is limited to the matters 
enumerated in the Constitution, this opinion is without 
ground. If such were the intention of the Constitution, the 
phrase “or in other laws” would be absolutely meaningless, 
for the Constitution provides, as stated above, that excep- 
tions especially provided for in the present Constitution or 
in other laws shall be in accordance with their respective 
provisions. 

From the constitutional principle that an ordinance can- 
not abrogate a statute, it follows that the power of parlia- 
ment to create an administrative organization and offices 
operates as a limitation upon the ordinance power of the 
emperor. In the first place, it goes without saying that in 
case statutes have established a new administrative organ- 
ization or created a new office they cannot be changed or 
abolished by the ordinance power of the emperor. The mat- 
ter would seem somewhat different in case a statute has 
created an office or organization subsidiary to an office or 


“Statute No, 48, 1898, Statutory Order No. 133, 1903. 
% Shimizu, Principles, p. 1046. 
“Shimizu, Principles, p. 1046; Ito, Commentaries, p. 24. 
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organization created by ordinance. Do these statutes 
operate as limitations upon the power of the emperor to 
repeal the ordinance regulating the organization and office? 
It may be said that these statutes make the repeal of the 
ordinance a condition subsequent and hence do not operate 
as limitations upon the ordinance power. In the second 
place, the organization ordinance power of the emperor is 
subordinate to statutes, and hence organizations and offices 
created by the ordinance power may be changed and abol- 
ished by statute.*° 


Since none of the revenues of the State can be expended 
without appropriation by parliament, the budgetary power 
of parliament operates indirectly as a limitation upon the 
ordinance power of the emperor, in so far as the expendi- 
tures required by organization ordinances are such as do 


7>Shimizu (Principles, p. 1237) holds the opposite view. Ac- 
cording to him the relation between statutes and ordinance is one 
of co-ordination and not one of subordination. They operate in- 
dependently of each other. The only exception to this rule is, 
according to him, the provision in clause 2 of Art. 9 of the Con- 
stitution which prohibits ordinances issued under this article from 
altering laws. The present writer cannot agree with his opinion 
for several reasons. In the first place the principle of subordina- 
tion of ordinances to statutes is a principle which, forming one of 
the basic principles of constitutional government, requires no 
express statement in the Constitution, It is a constitutional prin- 
ciple adopted not only by England but also by Prussia, Belgium 
and other European constitutional monarchies. There is no doubt 
that the Japanese Constitution has also adopted this principle, 
for it contains no express provision contrary to that principle. 
Therefore the provision of clause 2 of Art. 9 is not to be con- 
strued as an exception to the co-ordination of statutes and ordin- 
ances but as an expression of the general principle of subordination 
of ordinances to statutes, which applies not only to the ordinances 
issued under that article but to all ordinances. Hence, statutory 
regulation of matters already regulated by an organization ordin- 
ance is constitutional. It cannot be regarded as a legislative en- 
croachment upon the ordinance power, for the subordination of 
ordinances to statutes is a principle adopted by the Constitution on 
the one hand, and no legislative act becomes a law without the 
sanction of the emperor on the other. 
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not fall under the categories of expenditures provided for 
by Article 67 of the Constitution. 


Positive Limitations—Constitutional Limitations 


The Constitution contains a number of provisions mak- 
ing the exercise of the organization ordinance power of the 
emperor mandatory with reference to certain matters. 
They are: 


1. The creation of the Privy Council.?* 


* The Privy Council is the highest advisory collegiate organ of the 
emperor (Art. 56 of the Constitution and Art. 11 of the Imperial Or- 
dinance establishing the council, April 28, 1888). Originally it 
was established as a committee for drafting and deliberating upon 
the Constitution and upon the laws and ordinances relating to the 
Constitution (Constitutional and Economic History of Japan under 
the Reign of Meji Emperor, p. 30 ff). When the Constitution was 
promulgated it was made permanent by Art. 56 of the Constitution. 
Owing to its extremely conservative character, the privileges of 
the appointive Members of the Council and the nature and extent 
of the matters upon which the advice of the body is taken, the 
Council has, since its creation, been the most powerful organ of 
the State. In a great number of instances it has threatened the 
ministry, forced a change of policy initiated by the Cabinet, checked 
the growth of liberty by tabling important measures submitted by 
the Cabinet and by making use of its advisory power. Therefore 
the continuance of the Privy Council in its present form is re- 
garded by political writers and party leaders as one of the most 
serious obstacles to the development of parliamentary government 
on a firm basis. In 1921 a reform bill was introduced by Dr. 
Soejima in the Lower House, which, if passed, would have taken 
away most of the important powers of the Council (See Asahi-Shin- 
bun, Mar, 22, 1921). 

In its present form, the Privy Council consists of twenty-five 
members, including the President and Vice-President of the Coun- 
cil. Of these nine are the ministers of the State, who are ex-officio 
members of the body, and others are appointive members, some of 
whom are princes and other high dignitaries of more than forty 
years of age. The power of the Council is practically in the hands 
of the latter group of appointive members. The matters which are 
submitted to the Privy Council for advice are partly matters whose 
submission is optional and partly matters whose submission is 
obligatory, 
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2. Appointment of Ministers, Privy Councillors, Judges, 
Controllers, and Judges of the Administrative Court. 
Over these enumerated matters the exercise of the ordi- 
nance power of the emperor is not facultative but obligatory. 


Statutory Limitation 


Statutory limitations are those limitations which may be 
imposed upon the ordinance power by statutory delegation. 
Since this question will be taken up in a later chapter deal- 
ing with legislative delegation of power it will be omitted 
here in order to avoid repetition. 


The chief characteristic of the Japanese Privy Council lies 
in the fact that it is an advisory organ of the emperor acting in- 
dependently of the Cabinet. 

In this respect it possesses a feature common to the Privy Coun- 
cils which existed in German monarchical states prior to the Revo- 
lution (Geheimer Staatsrat). See, for instance, Lorenz Stein, Die 
vollziehende Gewalt, 1869, S. 194 ff; Jellinek, Die Entwickelung 
des Ministeriums in der konstitutionellen Monarchie, in his Aus- 
gewahlte Schriften und Reden, Bd. 2, S. 305 ff. The Japanese Privy 
Council differs, however, from the German Privy Councils in that 
it has the power of decision with reference to the incapacity of 
the emperor, the appointment of a regent and some other matters 
relating to the royal household. 

The Conseil d’Etat in France and Consiglio di Stato in Italy 
are a part of the administrative organization of the government, 
and, except where they act as administrative tribunals, they are 
not organs independent of the Cabinet, but merely advisory coun- 
cils. The French Conseil d’Etat, especially, is an organ subordinate 
to the ministry (See Jeze, S. 772 ff). 


1. Obligatory matters for the Privy Council are: 
a. Revision of the Constitution. 
b. Drafts of laws and ordinances relating to the Constitution. 


c. Interpretation of the provisions of the Constitution, and 
of laws and ordinances relating to the fundamental law. 


d. Ordinances issued under Art. 8 and 70 of the Constitution. 
e. Declaration of a State of Siege. 

f. Ordinances containing a penal clause. 

g. International treaties and agreements. 
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h. Revision of the Imperial Household Law. 
i. Change of the order of succession to the throne. 


j. Other matters relating to the Imperial Household Law. 
Art. 27, 29, 42 and 46. 


k. Appointment of a regent. 


2. Optional matters.—These depend upon the needs of each case. 
Beside these the Privy Council was vested by Art. 20 and 45 of the 
law regulating the powers and organization of the Administrative 
Court (the law of June 30, 1890) with power to act as a court of 
competence in case of conflict of jurisdiction between the Admin- 
istrative Court and the ordinary courts. Since, however, no statute 
regulating jurisdictional conflicts has been enacted, the provision 
of the law above cited is practically inoperative. 


CHAPTER VI 


Pouick OrdDINANCE AND ORDINANCE FOR THB 
WELFARE OF THE PEOPLE 


The first European written constitution which provided 
for an independent police ordinance power was the Consti- 
tution of the year VIII (Constitution du 22 Frimaire) of 
France.’ In 1814 the system was followed by Article 14 of 
the famous constitutional charter of Louis XVIII, which 
reserved to the king the power to issue “Réeglements et 
ordonnances pour l’exécution des lois et la sireté de létat.” 
Under the influence partly of the French constitutional 
charter and partly of native circumstances similar, at least 
in phraseology, ordinance power was adopted by such con- 
stitutions as those of Baden,? Wiirttemberg,? Sachsen-Al- 
tenburg,* and some other German Constitutions. In the 
early period of Nuropean constitutional history European 
Governments, especially German Governments, used in prac- 


Article 47. Le gouvernement pourvoit a la sireté intérieure 
et a Ja défense extérieure de 1’Etat. 

7See chapter 15 of this work. 

* Article 89, Constitution of September 25, 1819. 

*“Reglementarische Verfitigungen zur Ausfiihrung bestehender 
Gesetze, Verordnungen, die aus dem Aufsichts- und Verwaltungs- 
recht fliessen, polizeiliche Anordnungen, insofern sie nicht die 
Freiheit der Person und des EFigentums aller Untertanen beriihren 
oder die Grundverfassung andern; ferner Vorschriften zur Sicher- 
heit des Staates bedtirfen der st&andischen Begutachtung nicht; 
der Landesherr kann sie aus besonderen Griinden' erfordern.” 
Article 211, Fundamental Law of April 22, 1831. 

®See Article 57 m., Constitution of Bremen, February 21, 1845, 
and Article 75, Constitution of Hessen, April 13, 1852. See Zacharia, 
Die deutschen Verfassungsgesetze, 1855. 
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tice to issue police ordinances without any express consti- 
tutional or statutory authorization. Hence, as a glance at 
early literatures on European constitutions will show, we 
find that not a few writers upheld the governmental practice 
either upon abstract doctrine or by constitutional construc- 
tion.© Even in such a democratic country as Belgium it 
was maintained by Giron that the king, as the head of “I’ad- 
ministration générale,” has “un pouvoir des plus étendus” 
to issue ordinances and that “en matiére de police, Vinitia- 
tive des limites de leurs droits et de leurs devoirs appar- 
tient a Roi plutét qu’a la législature.” 

“C’est une expérience éternelle que tout homme qui a du 
pouvoir est porté 4 en abuser: il va jusqu’a ce qwil trouve 
des limites.”" Power is apt to be abused, and the abuse is 
more detrimental to the liberty of individuals in the admin- 
istration of police affairs, which directly affects the daily 
life of individuals, than any other branch of public adminis- 
tration. Hence, with the advance of the idea of constitu- 
tional government, the independent police ordinance power 
was in every country destined to be replaced by statutory 
regulations. In France, the ordinance power was taken 
away from the king as a result of the July Revolution. In 
Germany, interpretation of the constitutional provisions 
came gradually to be directed against the existence of the 
police ordinance power, and by the third quarter of the 
nineteenth century the police power was entirely placed 
under elaborate statutory regulation.’ Hence, despite the 


°Stahl, Staatslehre, S. 8838 ff, and 587 ff; Gneist Verwaltung, 
Justiz und Rechtsweg, S, 62 und 70 ff; Stein, Innere Verwaltungs- 
lehre, S. 36 ff.: 

™Montesquieu, Esprit des lois, Livre XI, Chapt. IV. 

*See Thoma, S. 114 ff; by the same author, iiber das Landes- 
herrliche Verordnungsrecht im Grossherzogthum Baden, in Zeit- 
schrift ftir badische Verwaltung und Verwaltungsrechtspflege, 
1906, No. 9 and 10; Walz, Badisches Staatsrecht, S. 217; G6z, Das 
Staatsrecht des Konigreichs Wiirttemberg, S. 216; Anschiitz, 
Gegenwartige Theorien; Errera, S. 57; Stein, Die Verwaltungs- 
lehre, Innere Verwaltungslehre, S. 30 ff; Grobowski, Das Staats- 
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influence which the German constitutional system exercised 
over some other uropean and Near-Eastern constitutions, 
such as Denmark, Russia, Roumania, and Turkey, the sys- 
tem was not transplanted to these countries. In _ this 
respect the Constitution of Japan is an exception. As will 
be seen shortly, Article 9 of the Constitution vests in the 
emperor, at least as intended by the framers of that funda- 
mental law, independent police ordinance power. In adopt- 
ing this provision the framers of the Japanese Constitution 
were influenced by the German doctrine of independent 
ordinance power as held by Stahl, Stein and Gneist, and by 
a consideration of the practical expediency of allowing the 
executive to regulate, within certain limits, police affairs 
by ordinance without legislative authorization. But the 
lack of a clear idea of the respective domains of legislative 
and executive power and the resulting ambiguous consti- 
tutional provisions have made the police ordinance power 
of Article 9 practically devoid of significance. 


The Police Ordinance Power—Constitutional Limitations— 
Positive Limitations 


Article 9 of the Constitution provides that the emperor 
shall have power to issue such ordinances as are necessary 
for public peace and promotion of the welfare of the people. 
In their broadest scope these ordinances would seem to 
cover the whole sphere of the State, for the maintenance of 
the public peace and the promotion of the welfare of the 
people may be regarded as two negative and positive aims 
of the State which penetrate every activity of the body pol- 


recht des Russischen Reiches, S. 82; Goos und Hansen, Das Staats- 
recht des Kénigreiches Danemark, S. 104 ff. “In allen deutschen 
Monarchien besteht vielmehr oder bestand doch bis vor kurzerer 
oder lingerer Zeit—in Baden bis zur Erlassung des Polizeistraf- 
gesetzbuchs vom 31 Oktober 1863—ein ahnlicher Zustand, Es fehlte 
an Ermachtigungen iiberhaupt oder doch an klaren und 2Zurei- 
chenden Ermachtigungen fiir die von den Organen der Staatsgewalt 
getibte Polizeigewalt. Thoma, S,. 106. 
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itic. The fact, however, that the Constitution enumerates a 
number of specific ordinance powers shows beyond doubt 
that the ordinance power provided for in Article 9 is not 
intended by the Constitution to cover such a broad field, for, 
if it were so intended, the enumeration would be utterly 
devoid of significance. 

As interpreted by Ito the ordinances for the maintenance 
of public peace are police ordinances, and the ordinances for 
the promotion of the welfare of the people are the ordin- 
ances relating to the administration of affairs arising out 
of the furtherance of the intellectual and material welfare 
of the people. Thus, the ordinance powers under consider- 
ation are limited exclusively to that branch of the admin- 
istrative functions of the State known as the administration 
of internal affairs. In other words, Article 9 of the Consti- 
tution vests in the emperor the power to issue police ordi- 
nances and ordinances necessary for the administration of 
cultural matters. 

By the police power is meant the totality of the coercive 
manifestations of the sovereign power of the State, having 
for their direct aim the protection of the interests of the 
community in general by means of restricting the natural 
liberty of subjects.° The police power has for its direct 


*Minobe, The Administrative Law of Japan, Vol. 3, p. 17; G. 
Meyer defines police as “Die Tatigheit der inneren Verwaltung, 
die sich als Beschrankung der persdénlichen Freiheit der Einzelnen 
aussert und in der Form von Zwang autftritt.” Lehrbuch des 
deutschen Verwaltungsrechts, S. 80; Thoma defines it as “jede 
obrigkeitliche Tatigkeit, welche auf dem Gebiete und fiir die 
Zwecke der inneren Staatsverwaltung auf Grund der allgemeinen 
Gehorsampflicht die nattirliche Freiheit der Untertanen be 
schrankt.” Der Polizeibefehl, S, 7. According to Fleiner, Police is 
“die obrigkeitliche Tatigkeit auf dem Gebiete der inneren Ver- 
waltung geworden, welche der nattirlichen Freiheit der Person und 
dem Higentum der Untertanen die zur Aufrechterhaltung des offent- 
lichen Rechts, der Offentlichen Sicherheit und der 6ffentlichen 
Ordnung notigen Beschrinkungen zwangsweise auferlegt.  Insti- 
tutionen des deutschen Verwaltungsrechts, S. 363. 

L’expression police désigne l’ensemble des services organisés ou 
des mesures prescrites en vue d’assurer le maintien de lordre et 
de la salubrité 4 lVintérieur du pays. Berthélemy, Traité élémen- 
taire de droit administratif, p. 244. 
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object the maintenance of the public order and the preven- 
tion of injuries to the morals and health of the people. 
Though the protection of the interests of the people is the 
ultima ratio of all the functions of the State the police ad- 
ministration differs from the administration of foreign 
affairs, and of financial affairs, in that, while it has for its 
direct object the protection of the interests of the people, 
the other sorts of administration have for their direct ob- 
jects the interests of the State. The police administration 
differs from the administration of judicial affairs, in that 
the maintenance of the civil and criminal laws is not the 
object of the police power. 


Coercion 


The police power manifests itself as a coercive power; it 
commands individuals to do or not to do certain things and 
enforces its command, if necessary, by coercion. In this 
respect, it differs from the other branch of the administra- 
tion of internal affairs—the administration of cultural mat- 
ters which, as a rule, does not coerce individuals but which 
offers to them the means of satisfying their intellectual and 
material needs by creating and maintaining sanitary and 
educational organizations as well as public utilities. Thus, 
for example, the maintenance of fire companies with their 
fire-extinguishing machines, of hospitals, and of roads, is 
part of the cultural administrative activities, while the acts 
of destroying buildings to prevent the spread of fire, of com- 
pulsorily confining patients infected with a contagious dis- 
ease in hospitals, of compulsory vaccination, of prohibiting 
transportation by a certain class of wagons and of a 
certain class of articles are activities connected with the 
police administration. 


Restriction of Natural Liberty 


But every act of coercion is not necessarily an act of 
police administration, for coercion penetrates most of the 
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functions of the State as a means of enforcing sovereign 
commands. ‘The chief characteristic of the police power 
is to be found in the object of its coercion; the object of 
police coercion is the natural liberty of individuals and has 
nothing to do with the liberty and capacity created by law. 
The police power, for example, forbids a certain class of 
theatrical performances and enforces its command by 
coercion, but such coercion does not affect the validity of the 
contract for the sale of tickets entered into between the 
owner of the theatre and the audience. Again, the police 
power cannot cause individuals to forfeit rights or capaci- 
ties created by law, but simply by coercion forbids the act 
of enjoying them. Hence, in the above example, the police 
may forcibly take possession of the dramatic composition, 
and thus actually prevent the enjoyment of the right of 
ownership, but cannot cause a forfeiture of the right of the 
owner. 


General Allegiance of Subjects 


The police power derives its source from the general alle- 
giance which the subject owes to the State. Although aliens 
owe no allegiance except to their own home state, while in 
the jurisdiction of a foreign state they are subject to the 
police power of that state. In this respect the police power 
is to be distinguished from the analogous power which the 
State exercises over those individuals who, by virtue of a 
specific act or title, owe a special allegiance to the State, 
such as soldiers, officers, prisoners, school children, students, 
and those who engage in enterprises brought under special 
governmental control and supervision. 


Negative Limitations 


As provided by Article 9 of the Constitution the police 
ordinances and ordinances issued for the promotion of the 
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public welfare can neither regulate matters already regu- 
lated by statutes nor abrogate statutes. Another negative 
limitation of the ordinance power is the legislative reserva- 
tion of Chapter II of the Fundamental Law. Although it 
has been held by some writers that, in so far as is necessary 
for the maintenance of public peace, the emperor may regu- 
late even “statutory matters” by police ordinances, this 
view has never been accepted by other writers. The unten- 
ability of this construction of the Constitution may clearly 
be seen from the comment of Ito, who remarks that the police 
ordinance power of Article 9 does not cover those matters 
reserved for statutory regulation. Apart from the comment 
of the framer of the Constitution, Article 31 of the Constitu- 
tion contains an express provision which invalidates such 
a construction. This article does not authorize any sus- 
pension of the constitutional guarantees except by the mili- 
tary power of the emperor. 

As to the question whether the legislative reservation of 
Chapter II of the Constitution is to be regarded as a limi- 
tation upon the police ordinance power or not, there exists 
controversy among Japanese jurists. All well known 
writers, excepting Dr. Minobe, are unanimous in their opin- 
ion that the legislative reservation of Chapter II of the 
Fundamental Law is excluded from the reach of the police 
ordinance power. The present writer agrees with this 
conclusion, but not with the premises of the argument. Some 
of these writers argue from the premise that the legislative 
reservation of Chapter II of the Fundamental Law is the 
positive limitation of the legislative power. Since the unten- 
ability of this premise has already been pointed out, it need 
not be repeated here. Another group of writers holds that 
the provisions of the Bill of Rights are provisions illustrative 
of the competence of the legislature. Nevertheless, they 
maintain that the constitutional guarantees are excluded 
from the domain of the police ordinance power. This is, 
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however, a self-contradictory argument, for, if the Bill of 
Rights be provisions illustrative of the domain of the legisla- 
tive power, the domain of the police ordinance power must 
be determined solely by grammatical and logical construc- 
tions of Article 5 and 9 which, as maintained by Minobe, 
would bring the Bill of Rights within the reach of the police 
ordinance power. Hence, if such a consequnece is to be 
avoided, some specific ground must be advanced, but this has 
never been done in a convincing way. Directly opposed to 
the opinion of these writers is that of Dr. Minobe. Although 
it has never been accepted by other writers it is worthy of 
consideration because it is an attempt to uphold the govern- 
mental practice of the police ordinance power, which has 
been regarded as unconstitutional by jurists, and, secondly, 
because it is an opinion which the opposing writers have 
never been able to refute. 

According to Minobe, the domain of the legislative power 
under the Japanese Constitution is not fixed by enumera- 
tion. On the contrary it is fixed by an abstract and general 
criterion to be found in the provision of Article 5. Follow- 
ing the theory of Anschiitz and other German writers on the 
domain of the legislative power under the former Prussian 
Constitution, Minobe interprets the words “legislative 
power” as provided by Article 5 in its substantial sense and 
maintains that, under the Japanese Constitution, the legis- 
lative power, e.g., the power to make laws, is vested, as a 
rule, in the emperor in parliament. The Constitution pro- 
vides, however, in Chapter I a number of exceptions, by 
vesting in the emperor power to legislate in the form of 
ordinances. .The police ordinance power of Article 9 is 
an example. The Bill of Rights was not intended by the 
framers of the Constitution to mark out the respective 
domains of the legislative and ordinance powers. 

The significance of the Bill of Rights, according to Min- 
obe, who follows the opinion of Jellinek, consists simply in 
the fact that it guarantees that no individuals shall be 
commanded hy the State except by the lawful way. Hence, 
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the criteria for the determination of the respective domain 
of the legislative and ordinance power are not to be sought 
in the Bill of Rights or any casual legislative reservations, 
but solely in the provisions of Chapter I concerning the 
legislative and ordinance power. Now, as observed by Ito, 
Article 9 vests in the emperor the police ordinance. The 
infringement of liberty and property is a necessary means 
of the police power. Hence, under the article, the emperor 
is vested with power, in so far as it belongs to the proper 
domain of the police power, to regulate by ordinances any 
matters irrespective of the provisions of the Bill of Rights. 
This is the gist of the opinion of Dr. Minobe. The present 
writer agrees with this opinion that Article 5 of the Funda- 
mental Law vests in the emperor in parliament the legisla- 
tive power in its substantial sense. This construction is 
entirely in conformity with the intention of the Constitu- 
tion as seen from the semi-official commentaries of Ito.’° 

The present writer also admits that Article 9 of the Con- 
stitution vests police ordinance power in the emperor. He 
cannot accept, however, the opinion that the constitutional 
guarantees of Chapter Il are not provisions restrictive of 
the police ordinance power. 

The theory of Jellinek and Anschiitz, accepted and applied 
by Minobe to the interpretation of the Bill of Rights of the 
Japanese Fundamental Law, that the Bill of Rights, regard- 
ed from the point of view of modern constitutional history, 
guarantees nothing more than that no individual shall be 
controlled by the State except in a lawful way, and that 
it has no signification of working out the respective domains 
of legislative and ordinance power, holds good only under 
constitutions where the executive is not vested with inde- 
pendent police ordinance power. Under such constitutions, 
the regulation of police matters being entirely within the 
domain of the legislative power, there is no necessity to de- 
limit the domain of the ordinance power against that of the 
legislative power. Hence, under these constitutions, where 


wep, 10! 
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rights and duties are regulated by statutes and orders issued 
under statutory authorization, the Bill of Rights appears as 
a catalogue, if not exhaustive, of limitations and prohibi- 
tions imposed upon the legislative power, and has no char- 
acter as a distributive clause of the legislative and ordinance 
power, for the incompetency of the executive to regulate 
these matters is taken for granted. 

It is illogical to apply the theory of Jellinek to the Jap- 
anese Constitution where the executive is vested with an in- 
dependent police ordinance power by express constitutional 
provisions. 

The Japanese Bill of Rights was intended by the framers 
of the Constitution not merely as a catalogue of limitations 
and prohibitions upon the legislative power, but to prohibit 
the police ordinance power from regulating the matters enu- 
merated in it. That this was the intention of the framers 
may clearly be seen from the comment of Ito, who remarks 
that the constitutional guarantees of Chapter II are ex- 
cluded from the reach of the police ordinance power of 
Article 9. 

Minobe entirely ignores, however, the comment of Ito on 
the ground that this construction, which would deprive 
Article 9 of much practical significance, is incompatible 
with the general character and intention of the Constitu- 
tion. Now it is beyond doubt that the police ordinance 
power, if it were to operate independently of the legislative 
reservation of Chapter II, would be the most powerful 
source of the executive power. Hence, it is quite imagin- 
able that Ito, who, as one of the framers of the instrument, 
spared almost nothing to create the strong executive, 
should make a liberal comment upon the scope of the execu- 
tive power. But it is inconceivable that he should give a 
construction which evidently nullifies the intention with 
which he framed the Fundamental Law. 

Thus the construction of Minobe which pretends to be a 
interpretation of the intention of the Constitution is not at 
all supported, but directly opposed by, the man who played 
a decisive réle in the framing of the instrument. 


POLICE ORDINANCE 109 


Two objections, however, may be raised to this argument. 
In the first place, as a glance at the contents of the Bill of 
Rights will show, some liberties, which are as important as 
those enumerated in the Bill, are left out of the catalogue. 
Hence, if the prohibitions upon the police ordinance power 
are limited only to the enumerated matters, it cannot be 
seen why the Constitution has made such a discrimination. 
To this objection it may be answered that because the Bill 
of Rights is a product of particular historical circumstances 
that existed at the time of its creation rather than the pro- 
duct of a system of the rights of the individual, inviolability 
of private property was proclaimed because formerly it was 
subjected to arbitrary confiscation, and freedom of the 
press was guaranteed because formerly there existed arbi- 
trary censure.** 

On the other hand the framers of the Constitution did 
not want to open the whole field of police matters to the 
independent police ordinance power, for they were not so 
unwise and unpractical, as are some writers who interpret 
Article 9 to create a constitution which could not appease 
the opposition parties and principal foreign powers, which 
was the vital factor for the consolidation and independence 
of the country. In delimiting the domain of the police 
ordinance powers the constitutional fathers excluded from 
the reach of the ordinance power certain matters either by 
reason of historical circumstances or by reason of the nature 
of the matter, and they left matters which, by reason of 
administrative technic, may better be left for executive 
regulation. 

In the second place, it may be objected that since, accord- 
ing to this construction, the Bill of Rights is excluded from 
the reach of the police ordinance power, the provision of 
Article 9 would become practically insignificant. The pres- 
ent writer considers this an inevitable consequence of the 
fact that the fathers of the Constitution did not clearly con- 
ceive the respective domains of the police ordinance and 


1 Jellinek, System der subjektiven 6ffentlichen Rechte, S. 95 ff. 
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legislative powers. It seems to the author of this work that 
in adopting the constitutional provision respecting the 
police ordinance power the fathers were decisively influenced 
by two factors: for the theoretical basis of the ordinance 
power they looked to the theory of Stahl, Gneist, Stein, and 
Giron, and for practical example they looked to the practice 
of the Belgian, French and German governments, especially 
the French Constitutions of the year VIII, of 1814, and the 
Constitutions of Baden, Wiirttemberg, Hessen, Bremen, and 
Sachsen-Altenburg. In fact, however, these writers did not 
have any clear conception of legislative and police power. 
Stahl, for example, who, according to Jellinek,” propounded 
a theory of independent police ordinance power, excluded 
police ordinances from the category of the laws relating to 
the freedom and property of subjects, on the ground that 
the former impose no positive charge upon the subject which 
he must render to the State as an individual.¥ 


This is, however, no wonder because it is not a product of 
a system of jurisprudence but an abstraction of govern- 
mental practice in the German states where the words 
“the legislative power” or “the laws relating to the freedom 
and property of the subjects” as found in the distributative 
clause of the German constitutions were interpreted, not in 
their substantial sense, but in the sense in which they were 
used in the absolute state. In the period of the police state 
these terms were used to denote only the civil, criminal 
laws, laws of civil and criminal procedure, and laws impos- 


™Gesetz und Verordnung, S. 371. 


“Denn sie (die polizeilichen Anordnungen) legen dem Unter- 
thanen nicht positive Lasten, die er als Individuum zu tragen, auf, 
sondern nur Verhinderungen in Folge Offentlicher Einrichtung 
und in einer Sphare, in welcher die Befugniss 6ffentlicher Anord- 
nung und dadurch Beschrankung der individuellen Freiheit an sich 
bereits rechtlich feststeht. Sie beschranken daher die Freiheit zwar 
thatsaéchlich, aber sie 4nderen sie nicht als Rechtsverhaltniss. So 
ist auch Maass und Grenze der Polizeistrafen Sache des Gesetzes, 
dagegen die Polizeistrafverbote im herkémmlichen Wirkungskreise 
sind nicht tiberall notwendig Gesetze, Stahl, Staatslehre, S. 387-8. 
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ing charges upon subjects. Hence, even in the states where 
the Constitution did not vest in the executive independent 
police ordinance power, the executive was accustomed to 
issue police ordinances with penal clauses without statutory 
authorization. The only limitation imposed, especially upon 
the police ordinance power, was that no criminal penalty 
could be attached to police ordinances which, in conformity 
with the common law concept of legislative power, was 
reserved to statutes. With the progress of constitutional 
jurisprudence it became incontestable that the words “the 
legislative power” and “the laws relating to the freedom 
and property of subjects” as found in the constitutions 
were to be employed in a sense identical with the legisla- 
tive power or laws in a substantial sense, and, consequently, 
it became clear that no police ordinance could be issued 
without statutory authorization. 

The fathers of the Japanese Constitution followed, how- 
ever, the old conception of the legislative and police ordi- 
nance power, and believed that, despite the exclusion of the 
matters provided in Chapter II from the reach of the police 
ordinance power, there would be ample room for the ordi- 
nance power to play an effective réle in the police adminis- 
tration. Thus the construction that, under the Japanese 
Constitution, the domain of the independent police ordi- 
nance power is limited only to the matters not enumerated 
in the Bill of Rights, was the inevitable consequence of the 
fact that the fathers of the instrument did not have any 
clear conception of the nature of the police power and the 
legislative power. This in turn is due to the misappre- 
hension on the part of the fathers of the Prussian and South 
German Constitutions, which the Japanese took as models 
in framing the Japanese Fundamental Law. They thought 
that, under these constitutions, the domain of the legisla- 
tive power was determined by the enumerative method, 
while, in fact, the legislative power in its substantial sense 
was vested in the king in parliament. Under the German 
Constitutions the Bill of Rights had not the character of 
provisions delimiting the respective domains of the legis- 
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lative and executive powers, but the framers of the Japan- 
ese Constitution believed quite the contrary. Under these 
misapprehensions they framed the Constitution after the 
German model with a new provision, quite foreign to the 
German prototype, providing for an independent police 
ordinance power, which, according to their intention, was 
to operate within the limits of the Bill of Rights. 

Hence, if we want to determine the domain of the inde- 
pendent police ordinance power without resorting to the 
theory of enumerative method, which is grammatically and 
logically untenable, and without regarding the intention of 
the framers who wanted to exclude the Bill of Rights from 
the reach of the police ordinance power, it logically results 
that the police ordinance power of Article 9 is rendered 
practically insignificant. 


Criticism of the Japanese System of Police 
Ordinance Power 


The police power is one of the most characteristic marks 
of the sovereignity of the State, and one which has the closest 
relation to the citizen’s daily life. Hence, the protection of 
the liberty and property of individuals against the opera- 
tion of the police power is one of the most important con- 
stitutional and legislative problems in every constitutional 
government. In this respect, as in many other problems of 
liberty, Japan is unfortunately far behind principal Euro- 
pean and American states. 


Constitutional Source of the Police Ordinance Power 


“La loi n’a Je droit de défendre que les actions nuisibles 
a la société. Tout ce qui n’est pas défendu par la loi ne 
peut étre empéché et nul ne peut étre contraint 4 faire ce 
que’elle n’ordonne pas.” Despite some derivations in the 
later French constitutions already referred to, the prin- 
ciples declared by this Article 5 of the French Declaration 
of the Rights of Man and of Citizens has been the fundamen- 
tal principle of police power in constitutional states. In Ja- 
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pan, however, statutes are not the exclusive source of the 
police power, for, as already stated, the Constitution, under 
the influence of the autocratic theory of German jurists and 
under misapprehension of constitutional provisions of some 
German states, has vested the emperor with an independent 
police ordinance power, a unique system, so far as the 
writer knows, in the existing constitutional states of the 
world. 


The principal motive for the adoption of this constitu- 
tional provision was, apart from the autocratic monarchical 
principle which penetrates almost all the provisions of the 
Fundamental Law, the theory that, from a point of view of 
administrative technique, the power to issue police regula- 
tions which specially demands consideration of circum- 
stances which are diverse according to time and place, may 
better be vested in the executive. In fact, however, this 
forms in no wise an argument for an independent police 
ordinance power, for, in countries where the constitution- 
ality of delegation of legislative power is generally recog- 
nized, the same purpose may be better secured by “statu- 
tory orders.” Moreover, the police ordinance power of 
Article 9, as a result of the limitations imposed upon it by 
the Bill of Rights, is so narrow in its scope that it has failed 
not only to realize the intention of the fathers of the Consti- 
tution, but also to show its raison Wétre as an independent 
police ordinance power. 

In practice, however, the government has issued, under an 
extremely strict construction of the constitutional guaran- 
tees of Chapter II, innumerable police ordinances, thus un- 
constitutionally infringing the liberty and property of in- 
dividuals. 

Thus, from the point of view of the intention of the 
fathers one provision of Article 9 concerning the police 
ordinance power is an utter failure and a practically useless 
provision; and, from a point of view of politics, it has been 
a provision highly detrimental to the protection of liberty. 
Of course the unconstitutional practice of the police ordi- 
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nance power could have been ended if parliament did not 
want it, for, from the point of view of constitutional law, 
nothing stands in the way of placing the ordinance power 
under strict statutory control. Hitherto this has been, how- 
ever, unrealizable, because none of the legislatures that have 
sat at Hibiya has had either the sincere intention or the abil- 
ity to fight out the issue with the deep-rooted autocracy. Al- 
though, with the ever-increasing mass of legislation in re- 
cent years, the police ordinances issued under Article 9 
have been to a great extent superseded by statutes, liberty 
still remains as insecure as before. 

This insecurity of liberty is due to three facts: lack of 
elaborate statutory control of the police power, lack of 
judicial remedy against illegal acts of the police authori- 
ties, and lack of the participation of local self-government in 
the administration of police matters. 


Lack of Elaborate Statutory Control 


The history of police administration shows two principal 
methods of statutory control of the police power. Under the 
one system, known as the system of special delegation, stat- 
utes prescribe in detail both police penalty and matters over 
which the officials are authorized to issue police ordinances. 
The other system is that of the general delegation by means 
of general clauses of authority to the administrative organs 
to issue police ordinances, but with the right to impose 
penalties reserved to statutes. As a method of control there 
is no doubt that the former is far preferable to the latter. 
In Japan, in cases where statutes delegate a police ordi- 
nance power to administrative authorities, the latter system 
prevails, vesting wide discretional power in the authorities. 
Although the principle nulla poena sine lege and nullum 
crimen sine lege is followed in Japan, the statutes dele- 
gating penal power to the administrative authorities have 
not adopted the principle of special delegation, but, fol- 
lowing the system of former Prussia, simply limited the 
maximum of penal power vested in-them. Moreover, the 
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maximum ** fixed by the law is relatively high in compari- 
son with systems in other countries. 


Lack of Judicial Remedies 


Furthermore, although administrative remedies are 
granted in police matters, judicial remedies are not 
granted.’® 


Lack of Popular Element in the Administration of 
Police Matters 


I‘inally, the police power is exercised throughout the 
country exclusively by the officials of the State under the 
strict control of the Ministers of Home Affairs, and there 
exists no element of self-government in the administration 
of police matters. 


Nature of the Ordinance Power for the Promotion 
of the Public Welfare 


As stated already this ordinance power does not cover 
the whole field of the administrative activities of the 
State but is confined to that branch of the administration 
of home affairs known as Aulturpflege or actes de gestion. 

Being a part of the administration of the home affairs its 
object is, like that of the police administration, the direct 
interests of the community as distinguished from the inter- 
ests of the State as such. It differs, however, from the 
police administration in that, in the first place, it has for 
its direct purpose the promotion of the interests of the com- 


*The maximum is a fixed fine of 100 yen, or imprisonment or penal 
service for three months for departmental orders; for prefectural 
orders fine of 50 yen. In France the maximum is 5 franc. Article 
471, clause 15, Code Pénal. In Austria 200 K. or arrest of 40 days. 
(Before the war). In Baden 150 M. or arrest of 6 weeks. (Before 
the war.) For Baden see Thoma, S. 267. For the German Empire, 
Rosin, Polizeistrafe in Stengel’s Worterbuch der Deutschen Staats- 
und Verwaltungsrechts. 


%* See chapter 14 of this work. 
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munity, while in the latter the protection of the interests 
of the community is involved. Furthermore, the police 
power protects the interests of the community by means, 
if necessary, of coercion, while other branches of the admin- 
istration of the home affairs accomplish their purposes by 
means which are equally open to individuals. Of course, 
coercion is often employed as a means of promoting public 
welfare, but the employment of coercive means is not its 
essence. Although in the period of the Police State, when 
the almighty supereminence of State was generally believed 
in, coercion was applied even in the administration of cul- 
tural matters, but, with the recognition of the inherent 
limitation in the aim of the State, employment of coercion 
has come to be strictly limited to cases where it is indis- 
pensable. 

It is to be noted, however, that, with the ever-increasing 
mass of State activity, due to the complexity of the social 
economic phenomena in the modern state, the sphere of 
the employment of coercion in the administration of eul- 
tural matters has been constantly widened. 

The principal forms of the activity of the State for the 
promotion of the public welfare are: 1. Creation and main- 
tenance of public works, such as streets, canals, bridges, 
museums, libraries, theatres, parks, telephone and telegraph 
systems, mail service, railways and other commercial, indus- 
trial, and agricultural establishments. 2. Concession to 
private enterprises of a public or quasi public char- 
acter. 3. Grant of subsidies to private and public corpor- 
ations and private individuals for the betterment of social 
conditions and the development of commerce, industry, and 
other economic interests. 4. Charges in kind or money for 
the maintenance of the State activities above outlined. 


Constitutional and Statutory Limitation 


By virtue of provisions of Article 9 of the Constitution 
the emperor has power to issue ordinances for all of these 
purposes. Consequently the ordinances that may be issued 
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by the emperor for the promotion of the public welfare are 
not, as maintained by some writers, of merely an adminis- 
trative character, but they may have at the same time a 
legislative character. In fact, however, as a result of the 
limitations imposed by the Bill of Rights and other consti- 
tutional provisions, the emperor has practically no power 
to issue ordinances imposing upon subjects charges in kind 
or money or other obligations. 

The principal limitations upon the ordinance power under 
consideration are as follows: 


Positive Limitations 


As already stated the ordinance power under considera- 
tion is limited to that branch of administration of home 
affairs known as the administration of cultural matters. 


Negative Linitations 


Ordinances can be issued only in conformity with the 
Constitution and statutes. Hence, ordinances issued in 
violation of constitutional and statutory provisions are in- 
valid. For example, Article 27 of the Fundamental Law 
guarantees the inviolability of property, and provides that 
expropriations and other denotions of property rights to 
public use can be authorized only by statutes. Hence, 
property cannot be expropriated or taken for public use by 
the ordinance power except by virtue of statutory authori- 
zation. 

Since the Constitution, except as to military service, no- 
where reserves to statute charges and service for public 
use, the emperor may impose them upon individuals for the 
purposes specified by Article 9. In fact, however, with re- 
spect to this matter, there is practically no room for the ordi- 
nance power, for these matters are already regulated by 
statutes. 

It is often necessary for the State to monopolize enter- 
prises of a quasi-public character, such as railways, tele- 
phones, telegraphs, radio, and mail services. This monopo- 
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lization necessarily deprives individuals of the right to en- 
gage in these enterprises. 

Such restriction of the freedom of occupation is excluded 
from the reach of the ordinance power under consideration, 
for it is reserved to statutory regulation by Article 27 of 
the Constitution."® 

Since statute takes precedence of ordinance, matters 
which are already regulated by statute are excluded from 
the reach of the ordinance power.’ 


%* See for the budgetary limitation chapter 1 of this work. 


The freedom of vocation is implied in the inviolability of prop- 
erty. 


CHAPTER VII 


OrpDINANCES IssuED BY VIRTUE OF StTaruTrorY DELEGATION 
_ or PowERr 


In the widest sense, ordinances issued by virtue of a 
delegation of power may be said to include not only those 
ordinances issued by virtue of statutory delegation but also 
those issued by virtue of constitutional delegation of power. 
In this sense, the law-making ordinance powers of the 
emperor provided for in the Constitution are also delegated 
ordinance powers, for the various constitutional clauses 
which make provision for these powers may be regarded as 
exceptions to the rule laid down by Article 5 of the Con- 
stitution, which vests general legislative power in parlia- 
ment. In the strict and ordinary sense, an ordinance issued 
by virtue of a delegation of power is an ordinance issued 
under statutory authorization. 

The essential character of a statutory order consists 
neither in its form nor in its contents, for, since it is an 
ordinance, it is, as a rule, like all other ordinances and all 
other general expressions of the will of the executive, and, 
since the power of parliament is not confined to the formu- 
lation of law, it may regulate both administrative and legis- 
lative matters. The essential character of such an ordi- 
nance is to be found in the source of its power, namely, a 
statute. The power to issue emergency ordinances, police 
ordinances and ordinances for the execution of the laws is 
conferred upon the emperor directly by the Constitution, 
while the power to issue statutory orders is created by 
statute. 

The constitutionality of legislative delegation is recog- 
nized in almost every country by the majority of jurists and 
in practice. In those countries where the executive is not 
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vested with the law-making ordinance power, the ordinances 
issued under statutory delegation constitute a very im- 
portant source of administrative law. The French actes de 
législation secondaire or lois secondaires* issued in the 
form of réglements d’administration publique, English 
statutory orders,? German Gesetzerginzungsverordnungen,® 
and Italian* and Belgian® statutory orders play a very 
important part in legislation. 

The practice of legislative delegation of power derives its 
constitutionality not from any express constitutional pro- 
vision but in every country from the nature of the legis- 
lative function and from legislative convenience. In the 
first place it derives its teleological sanction from the nature 
of social phenomena. The essential characteristics of social 
phenomena lie in their individuality and lack of uniformity 
and constancy. In the world of nature every phenomenon is 
the manifestation of a certain general force which operates 
in a rigid and invariably regular way. Hence every external 


*In France there have been two contradictory tendencies as to 
the constitutionality of a legislative delegation of power. For the 
opinion upholding its constitutionality, see Block, Dictionnaire de 
Vadministration francaise, Réglement l’administration publique; 
Aucoc, Conférence sur l’administration et le droit administratif 3e., 
ed., T, 1, N. 45; Jéze, Das Verwaltungsrecht der franzdsischen Re- 
publik, S. 443. For an opposite opinion see Hauriou, Précis de 
droit administratif et de droit public, p. 60 ff; Esmein, Eléments 
de droit constitutionnel francais et comparé, p. 47 ff; Lebon, Das 
Verfassungsrecht der franzdésischen Republik, S. 56. 

? Dicey, Introduction to the Study of the Law of the Constitution, 
p. 50; Lowell, Government of England, vol. 1, p. 363; Hatschek, 
Englisches Staatsrecht, Bd. 1, S. 620. 

5 Jellinek, Gesetz und Verordnung, S. 176; Bornhak, Preussisches 
Staatsrecht, S. 76; for the opposing view see Ronne, Das Staats- 
recht der preussischen Monarchie, S. 356. 

‘Orlando, Principii di diritto costituzionale, p. 135; Brusa, Das 
Staatsrecht des Konigreichs Italien, S. 170 ff. 

5In Belgium legislative delegation has been, as in France, pro- 
hibited in principle, Still, in practice, the executive is given legis- 
lative power by a great number of statutes, especially those relating 
to police and financial administration. Errera, Ibid., S. 57. 
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phenomenon, however complex it may be, is capable of being 
reduced to a unit of force which, in its specific nature, is 
uniform and identical with every other unit of that force. 
In the world of social phenomena, on the contrary, every 
occurrence is a consequence of diverse and manifold elements 
which are absolutely individual in their specific nature, for 
the world of social phenomena is a world of teleology and 
purpose. The complexity and lack of uniformity and regu- 
larity among social phenomena render it impossible for 
the legislature to foresee all future contingencies. 


In the second place, the lack of administrative and techni- 
cal knowledge on the part of parliament on the one hand, 
and the increase of governmental functions both in volume 
and complexity on the other hand, make it more difficult 
for parliament to enact detailed and equitable laws. Thus 
the individuality and complexity of social phenomena and 
the organization of the legislative organ, as well as the 
increasing complexity of social phenomena and the organi- 
zation of the legislative organ, as well as the increasing 
complexity of governmental functions in modern states, 
tend to put an end to the strict observance of the principle 
of non-delegation of legislative power. Again, the fact that 
a constitution contains no provision authorizing legislative 
delegation of power furnishes no ground for arguing that 
such legislative delegation is invalid, for the constitutional 
sanction of such delegation is not derived from any provi- 
sion of the Constitution but from the nature of things and 
of public interests.© Thus the question is not whether the 


*Such, for example, as the duty of a resigning minister to coun- 
tersign the warrant of the emperor appointing the succeeding 
minister, and the constitutionality of delegating legislative, judi- 
cial and executive power to colonial governments. In the absence 
of express provisions to the contrary, the powers vested in the 
emperor cannot be subdelegated. Art. 14 of the Constitution pro- 
vided that the emperor should declare a state of siege. According 
to the Law of August 5, 1882, which regulates the declaration of a 
state of siege, certain military and naval officers are given the 
power to declare a state of siege (Art. 6). No jurist has ever 
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practice of legislative delegation is in itself constitutional 
or not, but to what extent such legislative delegation shall 
be exercised. 


The power vested by the Constitution in an organ of the 
State cannot be disposed of or renounced by the organ un- 
less it is expressly authorized to do so by the Constitution, 
for it is the duty of the orgaus of the State to exercise the 
powers conferred upon them. The delegation of legislative 
power is, therefore, constitutional only in case parliament 
issues a general rule delegating the making of supplemen- 
tary rules to the executive, or empowering him to make a 
specific exception to a statute. In other words, general, 
legislative delegation is unconstitutional.’ Hence so-called 
blank laws are invalid.® 

The constitutionality of a legislative delegation of power 
is determined by two criteria. Public law being law enacted 
principally for the protection and promotion of the public 
interests, no organ of the State has the right to dispose of 
the powers vested in it by the Constitution. Hence the 
exercise of the right of legislative delegation is limited con- 
stitutionally to such an exercise as does not amount to 


doubted the constitutionality of the law. Could the constitutionality 
of the law be deduced from any express provision of the Consti- 
tution? 

* Shimizu, Principles, p. 1218; Ichimura, Principles, p. 836; Minobe, 
The Administrative Law of Japan, vol. 3, p. 110. 

®*The unconstitutionality of the law of September 18, 1889, em- 
powering the emperor to attach to ordinances a penal clause im- 
posing a penalty of not more than one hundred yen or imprison- 
ment for one year; has been pointed out by many writers. The only 
writers who uphold its constitutionality are Dr. Soejima (Principles, 
p. 419) and Minobe (Ibid., p. 110). According to the opinion of 
Dr. Soejima, legislative delegation is not unconstitutional in so 
far as parliament retains some power of controlling it. The same 
opinion has been held by the Supreme Court (Report, vol. 17, p. 
796, cited by Minobe, Ibid., p. 110). It is to be noted, however, 
that legislative delegation is constitutional only when it is kept 
within the requirements laid down by practical necessity. The 
statute in question goes beyond these limits. 
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renunciation of legislative power. In the second place, the 
practice of legislative delegation being an exception, sanc- 
tioned by practical necessity, to the principle of the sepa- 
ration of powers, which, in the main, is adopted by the Con- 
stitution, the extent of its use must be kept within the 
requirements laid down by practical necessity. Beyond 
these limitations, legislative delegation is unconstitutional. 
In this respect legislative delegation may be divided into 
general and specific delegation. When a statute empowers 
the executive to legislate with regard to certain general 
matters, or delegates penal power without specifying the 
sorts of crimes to which it is to apply, the delegation is 
general. Such a statute delegating legislative power may 
be called a blank statute. 

Special delegation exists when the executive is given 
supplementary legislative power with regard to a specific 
matter outlined in a statute, or is empowered to attach 
penalties to crimes, etc., specified in statutes. Two remark- 
able examples of general legislative delegation or blank 
statutes may be given: the one is the well-known statute of 
September 18, 1889 ® empowering the executive to insert in 
ordinances a penal clause imposing fines of not more than 
one hundred yen or imprisonment for one year for the 
violation of the ordinance. The other example, which has 
not been pointed out by any jurist, is the law of March 22, 
1900, which empowers ’° the executive to regulate the rights 
and duties of foreign companies carrying on business in 
Japan." General legislative delegation is unconstitutional, 
for it amounts practically to a renunciation of legislative 


*»The unconstitutionality of the statute has been recognized by 
Ichimura (Principles, p. 834). On the other hand, its constitution- 
ality has been upheld by the Supreme Court (Report, vol. 17, p. 796, 
cited by Minobe, Administrative Law, vol. 3, p. 110) and (Soejima, 
Principles, p. 419). 

* Art. 119. 

"The statutory order was issued on Sept. 27, 1900 (Imperial 
order No. 380). See also departmental order No. 19, 1900, and 
revised departmental order No, 39, 1912. 


5 
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power, on the one hand, and goes beyond the requirements 
of practical necessity, on the other. Although some 
writers '? maintain that legislative delegation is constitu- 
tional only when the executive is empowered to legislate in 
a specific case, specific delegation is not necessarily con- 
stitutional. Suppose, for example, the party in power 
passed, a few days before the dissolution of parliament, a 
blank statute empowering the executive to enact an election 
law for the purpose of securing a victory in the coming 
election. Though the supposed statute empowers the execu- 
tive to legislate in a specific case and with regard to a 
specific matter, it cannot be said to be constitutional, for 
the legislative delegation is not sanctioned by any objective 
practical necessity, and the statute, being en blanc, the 
statutory order issued under the statute is not supplemen- 
tary at all. Hence legislative delegation, in order to be 
constitutional, must be special and kept strictly within the 
requirements of objective practical necessity, and a statu- 
tory order must also be special or merely supplement the 
special object outlined by the statute. 


An examination of the empowering clauses of statutes 
will show that the modes of delegation are manifold. In 
the main, they may be divided into formal and substantial 
authorization, according to the acts authorized by the 
statutes. Formal authorization relates to the application 
of statutes. It empowers the executive either to fix the 
date ** of going into effect of a statute, to suspend the 
statute ** or a particular provision of the statute’® or to 


4 Shimizu, Ibid:, p. 1127. 


“There are a great number of statutes of this kind. See Sup- 
plementary provision of law, May 2, 1906, of the law of April 5, 
1909; Art. 8 of the law of April 4, 1909. 

*Though I cannot find any example among the collection of 
statutes and ordinances I have in possession, such an authoriza- 
tion is conceivable. 


* Art, 8 of the law of March 29, 1903 (Factory Law). 
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extend the application of the statute to facts similar to 
those dealt with by the statute.’® 

A substantial authorization enables the executive to sup- 
plement a statute by elaborating a provision or a number 
of provisions contained in the statute. The contents of 
substantial authorizations are diverse. The most simple of 
the substantial authorizations are those which empower 
the executive to fix numbers or amounts. To this class 
belong also those statutes which empower the executive to 
fix the amounts of fines,’ fees,’* capital,’® reserve funds,” 
compensation,” subsidies,*”? and security funds,”* of these 
statutes some fix the minimum amount** and others the 
maximum amount.** The most complex and general are 
those statutes which empower the executive to elaborate the 
contents of matters outlined in the statutes.2° Among these 
are those statutes which authorize the executive to elaborate 
the nature of duties,*’ the procedure and manner of ful- 
filling duties,?* the rules of civil service examinations,”® or 
the number of persons to whom a law applies.*° Beside 


1 Art. 177 of the law of March 30, 1908; Art. 29, statute No. 60, 
1918. 


17 Art. 9, September, No. 21, 1897. 
PPATtag, bid: 

Art, 34, Statute No. 3, 1893. 

»* Art. 34, Ibid. 

Art, 14, Ibid. 

2 Art. 14, Ibid. 

2 Art. 16, Statute No. 70, 1896. 

*% Art. 16, Clause 4, Statute No. 70, 1896. 
> Art. 16, Statute No. 40, 1808. 


7 Art, 1, Statute No. 70, 1891; Art. 5, Statute No. 46, 1903; Art. 
109, Statute No. 73, 1900; Art. 145, Statute No, 64, 1899; Art. 127, 
Statute No. 65, 1899, etc. 


7 Art. 8, Statute No. 47, 1906. 
% Art. 11, Statute No. 13, 1895. 
7 Art. 58, Statute No. 6, 1890, 
%° Art, 1, Statute No. 70, 1896. 
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these, there are some statutes *t which authorize the execu- 
tive to make general regulations with reference to matters 
which the administrative authorities think it unnecessary 
to regulate by statutory provisions. The empowering 
clauses of these statutes would seem to be unconstitutional, 
for neither the provisions to be suspended nor the objects 
with regard to which the executive is authorized to make 
general regulations are specified, but are left entirely to 
the discretion of the administrative authorities. 


Discretionary and Mandatory Delegation 


Thus far I have discussed the constitutional extent of 
legislative delegation and examined the specific contents of 
legislative delegation. Legislative delegation may be divid- 
ed into discretionary and mandatory delegation according 
to the nature of the duties imposed upon the executive by 
statutes. When a statute * orders the executive to issue a 
supplementary ordinance, the delegation is mandatory, but 
when the enactment of the ordinance is left to the discre- 
tion ** of the executive, the delegation is discretionary. 
Though there is no example, so far as I know, of a statute 
which prohibits the repeal of a statutory order by the 
executive, such a statute is constitutional. 

A prohibitive clause may be used both in a mandatory 
statute delegating legislative power and in a statute delegat- 
ing discretionary power. In this connection a question 
may be raised as to whether the executive, in the absence 
of a prohibitive clause, can repeal a statutory order. The 
question may be considered from two points of view. In 
the first place it may be argued that, though statutory 
orders derive their legal sanction from statutes, once issued, 
their existence depends entirely upon the will of the execu- 
tive, for they are executive expressions of the legislative 


™ Art, 15, Clause 2, Statute No. 53, 1906. 


™The majority of statutory delegations of power are mandatory. 
See for a typical example, Art. 1, Statute No. 70, 1891. 


** See for example, Art. 15, Statute No. 53, 1905. 
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will. This opinion is, however, untenable, for it ignores 
the nature of supplementary ordinances. The statutory 
orders derives its sanction from its inherent function of 
supplementing deficiencies of the legislative will when ex- 
pressed in a statute. Hence, from the very nature of a 
statutory order, its existence is inseparably bound up with 
a statute. It follows, therefore, that a statutory order 
cannot be repealed by the executive without authorization 
by parliament. The only exception to this rule is repeal by 
an emergency ordinance. 

This principle does not apply, of course, to statutory 
orders issued under general legislative delegation, which the 
present writer thinks are unconstitutional. It is also in- 
applicable to statutory orders issued by virtue of discre- 
tionary legislative delegation, for under discretionary legis- 
lative delegation the enactment of supplementary ordi- 
nances, being left to the discretion of the executive, the 
repeal of these ordinances may also be regarded as being 
left to executive discretion. Lastly, the principle does not 
apply to such statutory orders as fulfill their purpose in a 
single application. Such are, for example, statutory orders 
putting laws into effect, and statutory orders which apply 
for a period fixed in advance. Though the above stated prin- 
ciple may be quite foreign to Japanese constitutional juris- 
prudence, it is well exemplified in English jurisprudence.** 

Although powers granted by a mandatory statute delegat- 
ing legislative power do not include the right to repeal 
orders issued under that power, they do include the right 
to amend such orders, for amendment is one of the means 
of supplementing statutes, designating a particular organ 
to which legislative power is to be delegated, while other 
statutes delegate such a power either to Imperial *° ordi- 


%In England the Crown has no power to repeal or amend orders 
in council made under the authority of an act of parliament. See 
Courtney Ilbert, Legislative Methods and Forms, p. 311. 


* Art. 14, Clause 2, Statute No. 45, 1905. 
* Art. 1, Statute No. 46, 1911. 
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nances or simply to ordinances.*’ In case a particular 
organ is designated by a statute it goes without saying that 
no ordinances are valid other than those issued by the 
specified organ. Though, in the case of ordinances for 
the execution of the laws, the designating clause operates 
simply as a limitation upon the ordinance power of the 
emperor; in the case of legislative delegation, it acts as a 
direct authorization with reference to the specified organ 
on the one hand and as a limitation with regard to the 
emperor on the other. In ordinary cases Imperial Ordi- 
nances can repeal, revise and abrogate ordinances issued by 
an inferior authority. In the case, however, of a statu- 
tory order issued by an inferior authority under the 
designating clause of a statute the relation is reversed 
in so far as the matter regulated by the statutory order is 
concerned. The only way of repealing, revising or suspend- 
ing a statutory ordinance is either by an Emergency Ordi- 
nance or by an express authorization on the part of parlia- 
ment. 

With reference to the power to fix the administrative 
organization, the statutory limitation does not operate so 
strictly as in the case of the law-making ordinance power. 
In case a statute delegates a power to a particular organ, 
in a view of its specific organization, that organ cannot be 
abolished by the ordinance power of the emperor. In case, 
however, a statute delegates a power not connected with 
the nature of the business with which the organ to which 
it is granted is charged, the business of that organ may be 
transferred by the emperor to other organs. In this case 
the power delegated to the organ designated by the statute 
goes to the succeeding organ. 

When a statute delegates a legislative power to “Imperial 
Ordinances,” the emperor is to be regarded as the organ 
empowered, On this question two different opinions are 
held by jurists. On the one hand, it has been maintained 
by some writers that the word “ordinance” implies both 


* Art, 3, Statute No. 32, 1906. 
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Imperial Ordinances and ordinances issued by inferior 
authorities, and hence that in case a statute delegates 
powers to “ordinance” without designating a particular 
authority by whom the ordinances are to be issued the 
statutory orders may be issued by any authority. This 
construction is not acceptable, for it ignores entirely the 
specific nature of the matters to be regulated by statutory 
orders, relying solely on the meaning of the word “ordi- 
nance.” On the other hand, some writers hold that adminis- 
trative authorities have no power to issue ordinances with- 
out authorization by the emperor. Hence they think that 
the word “ordinance” is to be construed as meaning an 
Imperial Ordinance. I cannot agree with this opinion. If 
the statutes are not unconstitutional, no reason can be seen 
for such a construction, which is, moreover, unwarranted 
by the meaning of the ordinance. If a statute delegates a 
power to issue ordinances without designating a particular 
organ, that organ which generally has charge of the matters 
regulated by the statute is to be considered as the empow- 
ered authority. This construction has been followed by 
the government. 

Thus far I have been discussing legislative delegations 
of power to the central government. A question may be 
raised as to whether legislative power may be delegated to 
the Royal Household. The question is to be answered in 
the affirmative in so far as the power delegated by the 
statute relates directly to matters the control of which is 
vested in the Royal Household. Hence the law of September 
2), 1910, regulating the entailment of property owned by 
the peers, which empowered the secretary of the Royal 
Household to regulate the details of some of its provisions, 
is constitutional, for the administration of business relat- 
ing to the peers has been regarded as within the powers of 
the emperor as the head of the household. 


Parliament may also delegate legislative power to local 
and colonial governments. In this respect the powers which 
are vested in local governments and other corporations in 


130 ORDINANCE POWER OF JAPANESE EMPEROR 


public law are to be distinguished from delegated powers. 
The former are powers of the corporations as independent 
persons, while the latter are powers of the State delegated 
to the corporations as organs of the State. Hence the 
powers vested in the local governments under the local 
government acts are not delegated powers but autonomous 
powers belonging to these corporations.** 

Statutes do not contain any provision which prohibits 
sub-delegation of power. Is, then, sub-delegation valid in 
the absence of a prohibitive clause? The answer to the 
question differs according to the nature of the delegation. 
In the case of those statutes which contain a designating 
clause, it goes without saying that sub-delegation must be 
regarded as prohibited. The same may be said of those 
statutes which delegate powers to Imperial Ordinances. 
With regard to those statutes which contain no designating 
clause it may be said that in so far as the powers delegated 
relate to matters generally vested in a special organ, the 
powers delegated cannot be sub-delegated to any other 
organ. In case the delegated powers are of such a general 
character as to affect the entire administrative organization, 
the emperor is to be considered as the organ empowered, 
and, in so far as the nature of the powers is such as requires 
prompt exercise, sub-delegation is allowable, as, for example, 
in the case of a declaration of a state of siege. 

It is clear that the authorization to issue a statutory 
order becomes extinct pro futuro either upon the repeal of 
the empowering clause or by actus contrarius. Legislative 


* Local self-governments may be divided into active and passive 
corporations (Jellinek, System der subjektiven 6ffentlichen Rechte, 
S. 268; Allgemeine Staatslehre, S. 637 ff; Minobe, Administrative 
Law, vol. 1, p. 187 ff). In the case of the former, will is created by 
their own organs, while in the case of the latter, will is created more 
or less by the State. In Japan the executive organs of the pre- 
fectures and the chief executives of the counties are officials of 
the State, hence these local governments are semi-passive corpora- 
tions. It follows that the powers delegated to these organs are not 
powers delegated to the corporations. Active corporations, pure 
and simple, are the municipal corporations and villages. 
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delegation of a temporary character, that is, delegation for 
a period fixed in advance or for a single case, becomes 
extinct either upon the termination of the period or upon 
the performance of the acts authorized. Constitutional 
legislative delegation becomes extinct, :not only by the 
repeal of the empowering clause, but also by the repeal of 
the provisions which the executive is authorized to supple: 
ment by ordinances. The extinction of a legislative author- 
ization does not affect, as a rule, the validity of statutory 
orders issued before such extinction. The causes of the 
extinction of a statutory order are, like those of other acts: 
express repeal, actus contrarius and extinction of object. 
As stated before, the statutory orders issued under man- 
datory legislative delegation cannot be repealed by an 
ordinary expression of the executive will. Their repeal can 
be effected only by an emergency ordinance, a statute, or 
by an express authorization on the part of parliament. The 
repeal of the provisions of a statute which it is authorized 
to supplement may be the cause of the extinction of a 
statutory order. 


CHAPTER VIII 


LEGISLATIVE DELEGATIONS OF PoOwER TO COLONIAL 
GOVERNMENTS 


In 1906 parliament passed an act empowering the Goy- 
ernor General of Formosa to issue ordinances regulating 
matters, the control of which is, by the Constitution, ex- 
clusively reserved to the legislature. Except that it required 
that these ordinances should be submitted to the emperor 
for approval and should take effect only after such approval 
and that they should not contain any provision contrary to 
acts of parliament and imperial ordinances especially 
enacted for Formosa, the empowering statute imposed no 
limitations upon the power of the Governor General. The 
powers delegated to the Governor General being very com- 
prehensive and general, questions as to the constitutionality 
of the statute soon arose. 

According to the view held by a group of jurists, the Con- 
stitution extends to the territories, and hence legislation 
for the territories must be governed by the same principles 
which apply to legislation for Japan proper. Proceeding 
from this premise they assert that legislative delegation be- 
ing constitutional only when a statute leaves the regula- 
tion of details to ordinances, the act in question is abso- 
lutely unconstitutional. According to the opinion of other 
writers the theory that the Constitution extends to the 
territories ipso jure is utterly untenable. The Constitution, 
they hold, being a fundamental law regulating the organi- 
zation and exercise of the power of the State, has a particu- 
lar community for its object. Hence, a constitution enacted 
for a community A cannot be so constructed as to extend 
its force ipso jure to community B, especially when they 
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differ greatly in their civilization and economic organi- 
zation. Therefore, it is argued that it does not follow from 
the fact that the Constitution does not contain any express 
provision exempting territories from its jurisdiction that 
the Constitution extends its force to territories, for the in- 
applicability of the Constitution to territories is a necessary 
consequence of its individuality. Hence, they maintain, 
the extension of the régime of constitutional government to 
territories requires, in the absence of an express constitu- 
tional provision, a special act bringing them under the 
Constitution. 

The constitutionality of the statute in question is upheld 
by these writers, not on the ground of the delegation of 
legislative power in the strict sense, but on the ground of 
the delegation of the residual power of the emperor, which 
he may exercise without the consent of parliament. Ac- 
cording to the opinion of these writers the powers of the 
emperor are not powers granted by the Constitution but 
reserved powers. The Japanese Constitution, being a 
charter granted by the emperor, who, prior to the promul- 
gation of the charter, enjoyed sovereign powers without any 
constitutional limitations, is to be regarded as a limitation 
upon the absolute power of the emperor. Hence, in the 
absence of a restrictive provision, the emperor may exer- 
cise the residual power in any manner he deems fit.’ 

The present writer thinks that both of these arguments 
are erroneous. In the first place, the view that the Consti- 
tution extends its force ipso jure to territories not forming 
an integral part of the State is contrary to the true nature 
of the Constitution as a complex of the legal norms. A 
constitution is a fundamental law regulating the organiza- 
tion and exercise of the powers of the State. The manifold 
activities of the State are, however, but a complex of the 
legal and political action of the individuals acting for the 
State as its organs. Hence, the Constitution of a state 
belongs to the higher category of norms governing human 


*Minobe, Studies, p. 257 ff. 
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conduct. Like every other norm the extent of the normative 
force of the Constitution is conditional and limited by the 
object of its regulation. The object of the enactment of a 
constitution is the fundamental organization of a particular 
society in accordance with its own historical and structural 
peculiarities. Hence, it is contrary to its teleological na- 
ture that a constitution enacted for community A with its 
peculiar civilization, social and economic organization, 
should apply ipso jure to community B with different struc- 
tural peculiarities. 

In the second place, the opposite opinion that the Consti- 
tution does not extend to territories is misleading. It goes 
without saying that no expression of the will of the State 
is valid unless it is in conformity with the fundamental 
law. It follows that whenever there is an exercise of the 
power of the State the Constitution is necessarily applied, 
in part or whole, to it, irrespective of time, place and sub- 
ject. In other words, the sphere of the operation of the 
Constitution is coextensive with the sphere of the power of 
the State. In this sense the Constitution necessarily ex- 
tends to territories; otherwise the exercise by Japan of 
her sovereign power over them is legally without signifi- 
eance. Hence, the constitutionality of the statute in ques- 
tion cannot be upheld on the ground that the Constitution 
does not extend to territories. If it does not extend to them 
there arises no question as to the constitutionality or un- 
constitutionality of the statute, the statute being an act 
legally irrelevant to the Constitution. If, on the other 
hand, it must be shown that the legislative act was enacted 
in conformity with the fundamental law, this means that 
the Constitution extends, at least in part, to territories. 

The fundamental error in these opinions ? lies in the fail- 
ure to distinguish those parts of the Constitution which, 

1Ichimura (Principles, p. 240) attempts to show that the Constt- 
tution does not extend to territories by arguing from the doctrine 
of Rousseau that every individual who is a constituent member 


of a state has two positions, one as a citizen as participating in the 
sovereign power and the other as subject to the laws of 
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from the very nature of the State, apply necessarily to all 
parts of the territory of the State, and those parts of the 
Constitution which, from the teleological nature of the fun- 
damental law, are of limited application. The Constitution 
consists, in the main, of the following three parts: 1, the 
organization and powers of the supreme organ; 2, limita- 
tions upon the exercise by the supreme organ of the powers 
of the State (parliament, ministerial responsibility and the 
courts); 3, general principles concerning the rights and 
duties of subjects. Of these, the constitutional provisions 
concerning the organization of the supreme organ apply 
necessarily to all parts of the territory of the State. For 
the existence of two supreme organs within a state is abso- 
lutely incompatible with the nature of sovereignty and 
hence also with the nature of the State. The question as 
to whether or not the other parts of the Constitution are 
also applicable to territories depends upon the character of 
each provision of the Constitution. 

In the main, however, it may be said that constitutional 
provisions apply to territories in so far as they are of a 
character that does not make necessary special treatment 


the State (a l’égard des associés ils s’appellent en particulier 
citoyens, comme participants a l’autorité souveraine, et sujets, 
comme soumis aux lois de l'état). According to the Japanese 
writer, since the Formosans and Koreans have no right to vote, 
they are not constituent members of the Japanese Empire, and con- 
sequently the Constitution does not apply to them. 

Ichimura commits an evident error. First, he forgets that Rous- 
seau’s doctrine is a principle deduced from the rational hypothesis 
of the Contrat Social, which has nothing to do with positive law. 
Secondly, he confuses the Constitution as a whole with that part 
of the fundamental law which provides for the right to vote. Were 
the law regulating the political right identical with the Constitution 
it would follow that the Constitution does not apply not only to 
the people of the territories, but also to the majority of the Japanese, 
for the suffrage is limited to a small portion of the population. 
From the point of view of jurisprudence the criterion which deter- 
mines who is a constituent member of the State is not the right to 
vote, but the absolute allegiance which an individual owes to the 


State. 


136 ORDINANCE POWER OF JAPANESE EMPEROR 


of the territories. The constitutional provisions of this 
character are those concerning the parliamentary control of 
the budget, ministerial responsibility, and the provision of 
Article 5 of the Constitution, etc. The provisions of the 
Constitution which may not be applied to territories are 
those relating to the rights and duties of subjects, the consti- 
tutional requirements for the organization of the courts, 
and matters requiring specific statutory regulation. 

Thus it may be said that, as a legislative delegation of 
power in the strict sense, the legislative act in question is 
unconstitutional. It is not, however, unconstitutional be- 
cause it is not a legislative delegation in the strict sense but 
a delegation to colonial governments, where, owing to the 
teleological nature of the Constitution, the constitutional 
requirements of specific statutory regulation are not applic- 
able. The constitutionality of the law cannot be upheld on 
the ground of the residual power of the emperor, for the 
Constitution declares that the legislative power shall be 
exercised by the emperor with the consent of parliament, 
leaving no room for a residual power of the emperor. 
Hence, the fact that the law in question was promulgated 
in the form of a statute is not to be regarded as due to ad- 
ministrative convenience but to a compliance with a consti- 
tutional requirement for territories.’ 


*A few modern constitutions contain provisions as to the status 
of territories. Of these some contain express clauses extending 
their provisions to colonies, while others leave the status of colonies 
to be regulated by special law, An example of the former may be 
found in the French Constitution of the Year 3, Article 6, “Les 
colonies francaises sont partie entégrante de la République, et 
sont soumises A la méme loi constitutionnelle.” Hxamples of the 
latter class of constitutions are: the Constitution of Spain, Art. 
89; Constitution of Portugal, Art. 132; the French Constitution of 
the Year 8, Art, 91, etc._ 


CHAPTER IX 


Tub Powsrr To Conrer Tires or Nositity, RANK 
AND DECORATIONS 


The emperor is the fountain of honor. He confers titles 
of nobility, court rank, decorations, ribbons and other 
marks of honor, together with all privileges and immun- 
ities. 

Forms of Honor—N obility 

Though the peerage as a distinct social institution dates 
only from 1884, an analogous system existed from ancient 
times. The courtiers of Kuge and the feudal Daimyo of 
olden days corresponded to the peers of today. Hence the 
existing system may be regarded as an extension of the old 
system remodeled after the European plan.* Under the 
existing law, the peerage is divided into five grades, viz., 
Prince, Marquis, Count, Viscount and Baron. All the peers 
are hereditary and have certain privileges and immunities. 
The most important of these are the following: 


Membership in the House of Lords 


The Princes and Marquises are hereditary members? of 
the Upper House and entitled to sit in that body when they 
reach the age of twenty-five. Counts, Viscounts and 
Barons * have the right to elect representatives who, when 
elected, sit in the House of Lords. None of the inferior 
orders of peers may, however, return more than one-fifth 
of the total number of peers.* 


1See Schréder, Deutsche Rechtsgeschlichte, S. 215 ff; Freeman, 
Peerage, in Encyclopedia Brit. 

27Art, 3, Ordinance No. 11, Feb. 11, 1889. 

S Art. 4, Ibid. 
_ *Art. 4, Ibid, 
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Right of Entailment 


A peer has the right to entail property in conformity with 
the law of Entailment of September 20, 1916. An entailed 
property has some immunities and privileges.’ Besides 
these privileges, peers are granted access to the court and 
are given court rank in accordance with the grades of the 
peerage to which they belong. 

Except for these privileges and immunities, no public 
power or autonomy, such as is often given to peers in 
England and in some of the European countries, is accorded 
to Japanese peers. All the peers are subject to the juris- 
diction of the ordinary courts and are governed by ordinary 
laws, except in cases specially provided for by statutes or 
by orders issued under the Imperial Household Law. The 
exceptions relate to the laws governing family and property.® 


Rank 


Rank has existed from ancient. times‘ down to the pres- 
ent day. It is awarded to persons who have performed 
some meritorious services and simply means court rank, 
which entitles its holders to approach the sovereign and 
the royal family. Court rank is graded into eight classes, 
each comprising a senior and a junior degree. 


Decorations—Orders 


here are seven kinds of decorations, namely, the Grand 
Cordon of the Chrysanthemum, granted only to holders of 
the Grand Order of Merit, the Grand Cordon of the Rising 
Sun and Paulownia, granted to holders of first class rank in 
the Order of Merit, the Order of the Rising Sun, the Order 
of the Sacred Treasure, the Order of the Crown, granted to 


5 Art. 18, law of Sept. 20, 1916. 
®The Imperial Household Ordinance of May 8, 1912. 


PbO; Dy 28. 

In 1916 there were 933 peers, including 17 Princes, 38 Marquises, 
101 Counts, and 398 Barons. In 1910, 75 distinguished Koreans 
were created peers, 
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women, the Order of Paulownia, and the Military Order of 
the Golden Kite. The Golden Kite carries with it an 
annuity, ranging from 1,399 yen a year, granted to a holder 
of the second grade, to 100 yen, granted to a holder of the 
seventh and lowest class. 


Ribbon Medals 


Three classes of Ribbon Medals are recognized. The Blue 
Ribbon Medal is granted to ordinary people who have con- 
tributed greatly to the public welfare. The Red Ribbon 
Medal is conferred on those who rescue human beings at the 
peril of their own lives. The Green Ribbon Medal is given 
to those who have distinguished themselves for filial piety. 


Nature of the Royal Patronage 


The power of conferring titles of honor and_ nobility, 
being a power vested in the emperor, is not to be confused 
with the personal rights or privileges of the sovereign. The 
fact that, in some of the member states of the pre-revolu- 
tionary German Empire, the power of conferring titles of 
honor was exercised without ministerial countersignature 
led some German jurists * to hold the erroneous opinion 
that the distribution of privileges and titles of honor is 
included among the personal rights of the sovereign as the 
fountain of honor. The falseness of this opinion requires 
no emphasis, for the question as to whether the power in 
question is a right or competence of the monarch is not to 
be determined by the method of its exercise but by the 
nature of the act. 

The power of granting titles being a power vested in the 
sovereign as the supreme organ of the State, the patents 
conferring titles are required by the Constitution to be 
countersigned by a minister. Hence the practice which has 
uniformly been followed by the government of issuing 
patents without ministerial countersignature is manifestly 


*Ronne, Das Staatsrecht der preussischen Monarchie, S. 272 ff. 
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unconstitutional. The government, in following the prac- 
tice, has been acting on the principle that the distribution 
of titles of nobility and honor is exclusively the private 
affair of the Royal Household and as such requires no 
ministerial countersignature. This is due to a patrimonial 
conception of the State which is still supported by the views 
of some jurists. Equally untenable is the opinion of Dr. 
Minobe, who upholds the constitutionality of the govern- 
mental practice on the ground that the old system of dis- 
tribution of honors was tacitly acceded to by the Constitu- 
tion. In fact, however, the express provision of clause 11 
of Article 55 of the Constitution, stating that the decrees 
of the emperor must be countersigned by a minister, renders 
such a construction untenable. Moreover, despite the fact 
that, prior to the adoption of constitutional government, not 
only the power of conferring titles of honor and nobility 
but the regulation of the succession to the throne as well, 
were regarded and treated as exclusive affairs of the 
royal household; Article 3 of the Constitution expressly 
provides that the royal succession shall be regulated by 
the Imperial Household Law. Hence, if the framers of the 
Constitution did intend to exempt royal patronage from the 
operation of the provision of Article 55, there should have 
been an express statement to that effect. The fact that the 
Constitution contains no such express provision invalidates 
the construction of Dr. Minobe. 


Constitutional Limitations 


From the principle that the laws can be amended or 
repealed only with the consent of parliament, it follows that 


*The conception of the powers of the emperor held by Shimizu, 
Hozumi and Uesugi is essentially a patrimonial conception. Al- 
though the unscientific Works of these writers are steadily declining 
in influence, several hundreds of students who desire to enter into 
civil and diplomatic service are still compelled to read them, be- 
cause of the fact that, with the exception of Hozumi, they are 
members of the commision which has charge of the examinations 
for the civil and diplomatic services. 
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the power of the emperor to create peers and confer titles 
of honor cannot be used to repeal or amend statutes. Hence 
the privileges and immunities that may be conferred by the 
emperor by virtue of his prerogative must necessarily be 
confined within the limits of the laws. Thus the emperor 
may create a peer, but he may not confer upon him immuni- 
ties exempting him from the criminal jurisdiction of the 
courts or from the taxing power of parliament or from 
inilitary service. The act of conferring titles of honor and 
nobility, being a unilateral act, takes effect without the con- 
sent of the person who receives the honor. It may be 
waived by the receiver, especially if the title carries with it 
a specific duty.?? 


” Jellinek, System der subjektiven dffentlichen Rechte, S. 340. 


CHAPTER X 


Tun ParRDONING Power 


The modern constitutional conception of the pardoning 
power in Europe evolved partly from the conception of 
equity in Roman law and partly from the Teutonic system 
of “Busse” or Fine, which was a corollary of the right of 
“Tehde.” * In the early middle ages the payment of a com- 
pensation was agreed upon in the presence of a judge be- 
tween the kinsmen of the wrongdoer and the kinsmen of 
the injured party. With the development of the absolute 
state the right to “Busse” was absorbed, together with all 
the other penal rights of the individual, by the growing 
power of the State,’ and the king began, as the fountain of 
justice, to exercise the pardoning power as a sort of 
aquitas.* The abuse of the prerogative by the sovereign 
or by the judicial authorities led, in the age of enlighten- 
ment, to hostile criticism of the system by Kant, Becearia, 
Filangieri and Bentham,® which, with the introduction of 
constitutional government, resulted, in most countries, in 
the restriction of the pardoning power. 


*Brunner, Deutsche Rechtsgeschichte, Bd. 1, S. 211 ff; Schréder, 
Deutsche Rechtsgeschichte, Bd. 1, S. 78 ff. 


Jschroder Bdrm melo: 


*In France, where the modern absolute state attained its full 
development earlier than in any other European countries, the 
Roman theory of imperium furnished the theoretical basis of abso- 
lution. See Holtzmann, Franzésische Verfassungsgeschichte, S. 
53 ff and 264 ff. Under Roman law the emperor had an unlimited 
pardoning power: he could grant abolitio, pardon, restitution and 
amnesty. See Binding, Grundriss des deutschen Strafrechts, Allge 
meiner Theil, S. 311. , 


*Delaquis in his article entitled Begnadigung in Stengel’s Wor- 
terbuch, Bd. 1, S. 374. 
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The first of the constitutional states of the European 
continent which limited the pardoning power was France. 
Prior to the Revolution the French kings constantly abused 
their prerogative power by pardoning, by means of Icttres 
patentes,’ nobles who had been condemned by the courts. 
The Parliament and the Assembly protested in vain and the 
abuse was so serious that the prerogative was condemned 
as “un droit déplorable qui aménerait la destruction du 
civisme, du patriotisme et de l’attachement a la constitu- 
tion.” Therefore it was natural that the National Assembly 
which sat for the purpose of drafting a constitution re- 
solved on June 4th that “L’usage de tous les actes tendant 
ou 4 empécher a suspendre V’exercise de la justice crimi- 
nelle, Yusage des lettres de grace, de rémission, d’abolition, 
de pardon, et commutation de peine, sont abolis.” 7 

But inasmuch as law is enacted and administered by 
men, the pardoning power as the mitigator and corrector of 
law is as indispensable to the State as the judicial power 
itself. Hence, despite the influence which the theories of 
the National Assembly exercised over subsequent constitu- 
tional legislation in European countries, no country has ever 
entirely dispensed with the pardoning power. Indeed, even 
the Code Pénal, which was anticipated by the resolution of 
the National Assembly just referred to, did not abolish the 
prerogative but transferred it to the courts with some 
limitations; and a senatus consultus of the year X restored 
the pardoning power.® 


In most constitutional states the power to grant pardons 
to a greater or less extent is vested in the executive. The 
only notable exceptions are contained in the French Con- 


*The lettres patentes consisted of lettres de grace and lettres de 
justice. By the former the king intervened in the criminal juris- 
diction and by the latter in the civil jurisdiction of the courts. See 
Holtzmann, S. 362 ff. 

‘See Redslob, Die Staatstheorien der franzésischen National- 
versammlung von 1789. S. 348 ff. 


*The Code Pénal of 1791. See Delaquis, S. 374, Ibid. 
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stitution of 1791,° and in the Federal Constitution of 
Switzerland where the pardoning power is vested exclusively 
in the Bundesversammlung.’° 


A perusal of the text of modern constitutions shows that 
in countries where the pardoning power is vested in the 
executive there are in the main seven systems which are 
now, or were formerly, in force with regard to the extent 
of the pardoning power. In some countries abolitio and 
cases of Impeachment are excepted from the pardoning 
power vested in the executive and can be dealt with only 
by statutes or by executive decree upon the initiative of the 
legislature. This system has been adopted by England,” 
the German Republic,’? France,’* Belgium,'* fommer Prus- 
sia,’*° and some other pre-Revolutionary German States.*® 
The second system goes a step farther in limiting the execu- 
tive power. Under it, not only cases of impeachment, abol- 
itio, but also general pardons, are excepted from its reach. 
This system is now in force in the Free State of Prussia.‘’ 


*See Duguit, p. 206. 

* Art. 85, clause 7. See also Art. 49, clause R, of the Constitu- 
tion of the Soviet Russia, which vests the pardoning power in the 
Central Executive Committee, which may be regarded as the stand- 
ing Committee of all the Russian Congress. 

“May, Thomas E., A Treatise on the Law Privileges, Proceedings 
and Usage of Parliament, p. 458. 

*™ Art. 49. Although the Constitution does not contain any express 
provision excepting cases of impeachment from the pardoning 
power, there is no doubt that it is implied. See Art. 54 and 59 and 
also Hatschek, S. 549. 

“Duguit, p. 267 and 992; Block, Dictionnaire, p. 107; Jéze, S. 
488 ff. 

% BWrrera, S. 53. 

“Meyer, Lehrbuch des deutschen Staatsrechts, S. 748; Stengel’s 
Worterbuch, S. 53 ff. A similar system has been adopted by Spain 
and Norway. See Morgenstierne, S. 105; Posada, S. 135. 

% Meyer, Ibid., S. 748. 

7 Art. 54 of the Constitution of November 30, 1920. 
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The third system prohibits the granting of abolitio with 
reference to certain crimes.18 

In some countries the granting of abolitio, whether it be 
by the legislature or by the executive, is entirely prohibited 
by the Constitution.” The fifth system limits the pardoning 
power to crimes against the State.2° Under the former Con- 
stitution of Austria the only limitation imposed upon the 
prerogative of the Kaiser was as to cases of impeachment 
of ministers, which could be pardoned only upon a legisla- 
tive proposal.*t Lastly, the seventh system vests in the 
executive the pardoning power without any limitation. This 
system has been adopted by Japan *? and Italy.** 

In its broadest sense the pardoning power includes not 
only the right to remit, after condemnation, partially or 
entirely, commute, in degree or in kind, a penalty (plena, 
minus plena, and mitigatio, adgratiatio plenae, ex capite 
gratiae) but also the right to grant rehabilitatio and the 
right to exempt, before condemnation, those individuals who 
have committed crimes from the application of criminal 
law (abolitio), the latter right including the right to grant 
abolitio to a particular individual or individuals as well as 
to a class of individuals (abolitio specialis sive privata and 
abolitio publica generalis). Under the Constitution of Japan 
the pardoning power of the emperor embraces all of the 
categories of pardon. Article 16 of the Constitution provides 
that “the emperor shall have power to grant amnesty, par- 


*See Meyer, Ibid., S. 748. 

“Formerly this was the system of Bavaria. See Meyer, Ibid., 
S. 748. 

* Art. 2, Sect. 2 of the Constitution of the United States. Under 
this constitution cases of impeachment are also excepted. A 
similar system is found in Greece, where amnesties are limited only 
to political crimes. Here also cases of impeachment of ministers 
are excepted from the pardoning power. Art. 34 of the Constitu- 
tion of Greece. See Saripolos, S. 121 ff. 

SWilbrich,S: 75. 

7 Art. 16 of the Constitution. 

= Brusa, S. 107. 
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don, commutation and rehabilitation.” The pardoning 
power is neither limited to a particular class of crimes nor 
is any class of crimes excepted from its operation. 


Amnesty 


Amnesty is a legal term to which general constitutional 
jurisprudence has been unable to give a definition which is 
applicable to all states. According to the opinion of a 
group of writers ** the exercise of the pardoning power takes 
the form of amnesty whenever any one of the forms of the 
pardons is granted to a class of individuals who have com- 
mitted specific crimes. Hence, according to this opinion, 
amnesty is not a specific category of pardons with legal 
effects distinct from that of other categories of pardons but 
a form of granting pardons. Another group of jurists limit 
amnesty to general abolitio.*” Finally, there are writers *° 
who characterize amnesty as a general act of exempting 
individuals who have committed a class of crimes from the 
effect of the criminal law. 

These diverse and contradictory opinions are mainly as 
to the diversity of constitutional legislation and practice 
with reference to the pardoning power in constitutional 
states. 

Under the Constitution of Japan the effect of amnesty is 
to obliterate the legal effects of crime. Amnesty may be 
granted both before and after condemnation. In ease it is 
granted before condemnation all criminal proceedings are 
immediately stopped ;”” and, in case it is granted after sen- 
tence, the execution of the sentence is nullified.2* Amnesty 


* Meyer, Ibid., S. 748; Delaquis, S. 374; Ulbrich, S. 75; Ito, Com- 
mentaries, p. 29. 


*Ronne, Das Staatsrecht der preussischen Monarchie, Bd. 1, S. 
540; Stengel’s Worterbuch, S. 51; Lebon, S. 52. 


*Soejima, Principles, p. 674; Shimizu, p. 1279; HEsmein, Droit 
Const.,) p..595: 


* Art. 3, clause 2 of the Ordinance of Sept. 6, 1912. 
* Art. 3, clause 1, Ibid. 
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being an obliteration of crime, carries with it rehabilitation. 
The principle of aggravation of penalty ® does not apply 
to a crime committed after amnesty, for amnesty is not a 
mere suspension of the penal power of the State, but a 
nullification of the effect of the criminal law with reference 
to a certain class of crimes. Amnesty cannot be granted to 
a particular individual or individuals; it may be granted 
only to criminals who have committed crimes belonging to a 
particular category.2° _ 


Under the law now in force individual abolitio (abolitio 
specialis sive privata) cannot be granted.*! 


Pardon 


Pardon is the act of exempting a particular criminal or 
criminals who have already been condemned from _ the 
further execution of the sentence.*? Pardon differs from 
amnesty both in its legal effects and in the scope of its 
operation. 


Amnesty operates abstractly and indiscriminately with 
regard to all persons who have committed crimes falling 
under a particular category, while pardon is directed to a 
particular individual or individuals by name whom it affects 
individually or collectively. In the second place, amnesty 
may be granted both before and after the sentence, while 
pardon may be granted only after the sentence has been 
pronounced. Lastly, the former exempts a class of indi- 
viduals from the effects of criminal law, while the latter 
relieves the criminals from the further execution of the 
sentence. The former extinguishes the guilt while the latter 
merely exempts the guilty from penalties. For example, the 
principle of aggravation of penalties does not apply to those 


» Art. 56, Criminal Code. 
* Art. 2, Ordinance, Ibid. 


“To prevent its abuse individual abolitio is often prohibited by 
legislation. See for example, Duguit, p. 287. 


™ Art. 4, Ordinance, Ibid. 
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who have been granted amnesty, but it does apply to those 
to whom pardon has been granted. Likewise a divorce 
suit “* may be brought against the husband because of his 
criminal act even after he has been granted pardon, but no 
divorce suit may be brought against him after he has been 
granted amnesty. Although, as has been stated above, the 
effect of pardon does not extend beyond the exemption of 
particular criminals from the further execution of the 
sentence, the emperor may grant a special pardon which 
nullifies the sentence for the future.** The special pardon 
does not differ from amnesty granted after condemnation, 
except that while it affects only a particular individual or 
individuals, the latter is granted only to individuals who 
commit crimes falling under a particular category. Hence, 
granting the special pardon is nothing but an abnormal 
form of lex oblivionis. Although, in countries where the 
Constitution prohibits the granting of the individual am- 
nesty,*® the special pardon may be unconstitutional; in Ja- 
pan, where the Constitution has imposed no limitation with 
reference to the forms of pardons, it is entirely within the 
constitutional power of the sovereign to grant it. 

The remission of principal penalties does not necessarily 
earry with it the remission of subsidiary penalties. Like- 
wise, rehabilitation *° of forfeited right requires a special 
act of the sovereign. 


Commutation 


Comniutation is the act of reducing a penalty in kind or 
degree.*’ It may be granted cither to a class of criminals 
or to particular criminals.** In either case it is granted 
only to those already sentenced. The difference between 


SP ALE Ola, Civil Godens 

* Art. 5 of the Imperial Ord., Ibid. 

* See Duguit, p. 287. 

* Art. 6 of the Imperial Ordinance, Ibid. 
‘Tart. 6, lbid, 

Art, 1, Ibid! 
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pardon and commutation is that the former relieves the 
criminal from the penalty, while the latter only reduces 
the penalty. To illustrate: A has been sentenced to ten 
years penal servitude but has been granted pardon. The 
pardon relieves him from the rest of the penal servitude. 
In case of commutation, however, the grace either shortens 
his time of servitude or commutes the penalty in kind, such, 
for example, as from servitude to a fine, but does not relieve 
him at once from the penalty. Thus pardon and commu- 
tation differ in their legal effect, but, in substance, both are 
commutations of sentence. 

The power of the emperor to grant commutation is limited 
in that the reduction of penalty must be made within the 
limits of the provisions of the criminal law, and the reduc- 
tion of penalty must not be granted to the disadvantage of 
the criminal. 


Rehabilitation 


The effect of rehabilitation is to restore a person to the 
full civil status which he forfeited by the commission of 
crime.*® Iixcept amnesty none of the acts of the pardoning 
power that have been discussed above necessarily carries 
with it rehabilitation. 

The most important of the incapacities resulting from 
condemnation are ineligibility to public office,*? loss of the 
right to vote, incapacity to enter professional vocations 
requiring licenses and incapacity to wear the titles of nobil- 
ity, decorations, orders, and other symbols of honor,*! inca- 
pacity to be appointed to guardianship, and loss of the right 
to enjoy other privileges secured only to Japanese subjects.* 


Nature of the Pardoning Power 


As to the nature of the pardoning power there exists some 
controversy among jurists. Some writers maintain that the 


* Art. 3 and 36, Law of March 28, 1906. 
4 Art. 16, Law of February, 1891. 
See Chapt. 9. 

“Art, 37, Statute No. 29, 1908. 
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acts of granting pardons is a judicial act,** while others 
hold that it is an administrative act.‘ Binding,*® Soejima,*® 
Jellinek,*7 and Merkel ** maintain that it is a waiver of 
penal rights. The reason set forth by Duguit for his theory 
is that the act of granting pardons has the effect of reform- 
ing judicial acts and that administrative acts cannot reform 
judicial acts: “il faut donc étre logique et dire que V’exercise 
du droit de grace est un acte de jurisdiction.” 

The present writer cannot agree with Duguit. Jurisdic- 
tion or judicial judgment in the material sense is an act of 
the State maintaining and protecting law. It consists, as 
recognized by Duguit himself,*® in the subsumption of a 
given and concrete fact under positive law. Hence, it al- 
ways presupposes the existence of a violation of law. Where 
there is no violation of law there can be no judicial act. The 
act of granting pardon presupposes, however, no _ viola- 
tion of law. The criminal sentence, being the exercise of the 
judicial power of the State sanctioned by law, violates 
neither the criminal law nor the law of the State. It is the 
duty of the criminal to submit to the sentence rendered by 
the criminal court, and punishment of the criminal is the 
penal right of the State. Is there here any “fait contraire 
a la régle de droit” or “une situation de droit née conform- 
ément a la régle de droit” whose authentication is declared 
by Duguit to be the minor premise of his syllogism? © 

Thus, in the case of the exercise of the power of granting 
pardons there pre-exists neither a violation of law nor any 


“Duguit, p. 206. 


“Laband, Deutsches Reichsstaatsrecht, S. 130. Meyer, Ibids: 
749; Stengel’s Worterbuch, Bd. 1, S. 51; Ichimura, Principles, p. 
894; Bremond, cited by Duguit, p. 206. 


* Cited by Meyer in his Lehrbuch, S. 749. 

“ Principles, p. 667. 

“System der subjektiven 6ffentlichen Rechte, S. 332. 
“Merkel, Staatsrecht, S. 247, cited by Jellinek, Ibid, S. 333. 
“Manuel de droit constitutionnel, p. 241. 

CODE dearest), 
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fact contrary to law. Neither does there exist any law to be 
protected and maintained. Hence, the maintenance and 
protection of law, which are the direct and immediate ob- 
jects of the judicial power, cannot be the objects of the 
pardoning power. The direct aim of the power of mercy is 
the realization of a concrete fact. 

The relation between the constitutional provision regu- 
lating the pardoning power and the pardon itself is not, as 
in the case of the law and judicial judgment, one between 
the major premise and the conclusion, but one between the 
motive and conduct. In the case of the judicial power, a 
judgment is an act of subsuming a fact under the law. 
Hence, the judgment follows as the necessary conclusion 
from the relation between the law and the fact, which is a 
logical relation between the major premise and minor 
premise. In the case of the pardoning power the consti- 
tutional provision regulating it is not the major premise of 
a pardon, but the authorization and motive of the fact grant- 
ing pardon. The extent and kind of the pardon to be 
granted in each case do not follow logically from the consti- 
tutional provision, but depend entirely upon the specific 
object to be realized by the free judgment of the executive. 
In other words, the relation existing between the Consti- 
tution, a fact, and the grant of a pardon, is not one of 
logic but one of teleology. 

Thus regarded, the act of granting pardon is not a 
judicial act but an administrative act. It is true that the 
pardoning power interferes with the judicial power, but the 
reformative character of the pardoning power by no means 
gives it a judicial character. The question as to the sub- 
stantial nature of a given power is not to be answered by 
examining the legal effect that follows from its exercise, 
but by studying the nature and direct effect of the power. 
There are many instances in which an act cannot be class- 
ified unless this distinction is followed. For example, the 
annexation and cession of territory necessarily bring with 
them changes in law. The former enlarges the space of the 
operation of law, while the latter narrows it. Hence, if we 
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judge their nature from their consequences, we fall into 
the error of classifying them as legislation. Likewise, the 
appointment of an official carries with it an order issued 
by the State, commanding submission of the subjects of the 
State to acts of the official done within his competence. But 
it is erroneous to regard appointment, as W. Jellinek does, 
as a legislative act. Therefore, to regard the act of granting 
a pardon as a judicial act because of its effect is a methodo- 
logical error. 

But the act of granting a pardon is not, as maintained by 
a group of jurists represented by Laband, an administrative 
act which has for its content a command of omission. The 
Meyer-Labandian theory may explain remission, but cannot 
explain amnesty, for the former may be effected by stopping 
the execution of the sentence, but the latter, which requires 
a positive act, cannot be effected by a mere command of 
omission directed to the authorities charged with the execu- 
tion of the criminal law. As stated in a preceding page, 
amnesty carries with it a complete effacement of guilt and 
rehabilitation, which can be effected only by a positive act, 
not by a mere failure to prosecute legal proceedings or to 
execute the sentence. This becomes clearer in the case of 
rehabilitation pure and simple. By what kind of omission 
could rehabilitation be brought about? Hence, the question 
as to whether the content of the administrative act of grant- 
ing a pardon is a command of omission or not cannot be 
answered in general, but depends upon the nature of the 
pardon granted in each case. 

The Binding-Jellinckian theory of pardon as an act of 
waiving penal rights stands in no contradictory relation to 
the administrative-act theory, for a waiver of rights may 
take the form of an administrative act. Hence, it is not 
necessary to ask whether the act of granting a pardon is a 
waiver of rights or not. 


Constitutional Limitations—Positive Limitations 


The pardoning power can be exercised only with reference 
to crimes. Does it extend to police delicts? Although there 
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is no doubt that police delicts are delinquencies quite dis- 
tinct from the crimes of criminal law,™ there seems to be no 
reason to except the former from the operation of the par- 
doning power. Being limited to crimes and police delicts, 
the pardoning power does not extend to torts. Nor is the 
grant of a moratorium recognized under the Constitution. 
Within these limits the pardoning power extends to all 
classes of delicts irrespective of their nature and the juris- 
diction of courts. Hence, it covers both political crimes 
and non-political crimes irrespective of whether they are 
dealt with by the ordinary courts or by special courts.®? 


Negative Limitations 


The effect of pardon being to obliterate or remit the pen- 
alties for crimes already committed, the power of pardon 
cannot be exercised to sanction or legalize future crimes. 
Such an act, being an amendment of the criminal law, 
can only be done through legislative procedure. 

The pardoning power cannot legalize crime. Hence, what 
was illegal before the grant of a pardon cannot be effaced 
by it. A person, for example, who is dismissed from 
public office as the result of the commission of a crime 
cannot be restored to his former office by being pardoned, 
nor ¢an property confiscated as a result of his crime be 
restored. <A civil suit begun against him in connection with 
the crime before he is pardoned cannot be dismissed by the 
grant of pardon. 

Non potest rex gratiam facere cum damno et injuria 
aliorum. The pardoning power cannot annul the rights 
acquired by a third person.®? 


or the various theories that have been advanced in the dis- 
tinction see Rosin, Das allgemeine Polizeistrafrecht, in Stengel’s 
Worterbuch, Bd. 2, S. 273; Minobe, The Law of Police, p. 104. 


@ Art. 19, Ordinance of Sept. 26, 1912. 
 Lueder, Das Souveriinetits-Recht der Begnadigung, 1860. S. 210. 


CHAPTER XI 


Tue Miuirary Power or ton EMPEROR 


The military power of the emperor may be divided into 
the power of command and the power of administering the 
military forces of the country. The former consists of 
power to use these forces for the protection of the State 
from attack both from within and without, and of other 
powers directly relating to military actions, such as drilling, 
conducting campaigns, etc. The administration of the mil- 
itary forces includes the providing of the arms, munitions, 
materials and buildings necessary for their use as well as 
the administration of the business arising from their man- 
agement. The administration of the military forces may 
further be divided into two branches: that which operates 
only within the military organization, and that which has 
dealings with the community in general. Since the latter 
is limited and governed by statute law, the military power 
of the emperor in the strict sense include only the power of 
military command and power relating to that branch of the 
administration of the military forces which operates strictly 
within the military organization. The emperor’s power of 
military command is provided for by Article 11 of the Con- 
stitution. Article 12 of the Fundamental Law, which gives 
the ruler power to fix the organization and size of the naval 
and military forces, refers to the administration of the 
armed forces in the narrower sense. 


Military Command 


Under the existing system the supreme military com- 
mand, which is vested in the emperor, is exercised by the 
emperor not through the ministers of the Departments of 
War and the Navy but through the chiefs of the General 
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Staff of the Navy and War, who are responsible only to the 
emperor. The General Staffs are organizations independent 
of the Cabinet and discharge their business under the 
direct control and supervision of the emperor. 


* Japan is the only large country in the world where the military 
authorities are not subject to civil control. In England, (Lowell, 
Government of England, vol. 1, p. 91 ff), France, (Jéze, Das Ver- 
waltungsrecht, S. 219 ff), Italy, (Brusa, S. 442), Germany, (Art. 
150 of the Constitution of Aug. 1919; W. Jellinek’s Article in the 
Jahrbuch des Offentlichen Rechis, Bd. 9, 1920, S. 53 ff), and the 
United States the military authorities are placed under civil control. 
In Japan not only are the ministers of War and Navy not vested 
with power to participate in the supreme exercise of military com- 
mand but they themselves, being generals in active service, (see 
ordinances concerning the organization of the department of War 
and Navy), the power vested in them of controlling, supervising 
and discharging the administrative business connected with the 
military forces renders civil control of the military authorities 
impossible. 

It may be said that in Japan the power to make war and peace is 
practically in the hands of the military authorities. By the military 
authorities here are meant not the Ministers of War and the Navy 
but the General Staffs of the Navy and Army. Though the declara- 
tion of war and conclusion of peace are placed under cabinet con- 
trol, the General Staffs, having the supreme command of the armed 
forces, could force the declaration of war and the conclusion of 
peace by sending an aggressive expedition against a foreign power 
or withdrawing troops from the field. The formulation of naval 
and military policies is also in the hands of the military authori- 
ties. Though the execution of the policies thus formulated is in the 
hands of the Cabinet, the latter are powerless to prevent their 
execution. For the Ministers of War and the Navy are the machines 
or representatives of the General Staffs and the other members of 
the Cabinet are more or less controlled by the Genro, the most 
influential of whom until recently was Prince Yamagata, the founder 
of Japan’s modern army. The only control that remains is the 
budgetary power of parliament, yet naval and military expenditures, 
being those that fall under the category of expenditures listed in 
Art. 67, cannot be, when once voted, cut down even a penny with- 
out the consent of the government. Hence, so long as the present 
unconstitutional practice of exercising the supreme military com- 
mand without the participation of the Ministers of War and the 
Navy continues, no effective control of military authority can be 
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From the time of the adoption of constitutional govern- 
ment in Japan the constitutionality of the existing military 
organization has without exceptions been upheld by Japan- 
ese jurists. The reason set forth by these jurists is that a 
minister is responsible only for matters which are placed 
under his charge. Under the existing system the exercise 
of military command being vested, under the authority of 
the emperor, in the naval and military General Staffs, the 
Ministers of War and Navy are excluded from exercising 
it. Hence, the ministers are neither responsible for, nor 
are their signatures required to, the decrees issued by the 
emperor when acting as the supreme command of the armed 


expected. It should be noted, however, that civil control of military 
authorities does not necessarily mean that the Ministers of War 
and the Navy should be civilians nor does it necessarily require 
that they must have seats in parliament. What is essential for the 
civil control of military authorities is that the supreme command 
of the army and navy should be exercised through ministers who 
are responsible to parliament. Hence, although in France and Italy, 
and often in Belgium, (Errera, Belgisches Staatsrecht, S. 59; 
Dupriez, Les Ministres dans les principaux pays de l'Europe et 
Amérique, p, 213) the Ministers of War and Navy are officers in 
active service, there is a perfect civil control of military authorities, 
for in these countries the supreme military command is exercised 
by the ministers, who are subject to parliamentary control. Although 
each of these countries has a General Staff, it is merely an advisory 
and technical body subordinate to the Cabinet. 


Prior to the Revolution a military system similar to the existing 
system of Japan existed both in practice and theory in Germany 
(Laband, Staatsrecht des Deutschen Reichs Bd. 4, S. 17 ff). No 
countersignature by the Chancellor or Deputy Chancellor was re- 
quired for military decrees. During the war this became one of 
the sources of resentment, and within less than a year after the 
introduction of a parliamentary government during “the ministry 
of Count Hertling” six constitutional amendments were made, one 
of which brought military authority under civil control and made 
the Chancellor responsible to the Reichstag (Meyer, Lehrbuch des 
deutschen Staatsrechts, 7, aufl. S. 1023 ff). The civil control of 
the military authorities has been made more effective by the pro- 
visions of Art. 50, 58 and 54 of the Constitution of 1919. 
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forces.” The military command, being the act of employing 
armed forces for the purpose of annihilating the armed 
forces of the enemy, does not operate within the limits of 
municipal law but is governed by the rules and principles 
of international law.* Efficient and successful military 
operation requires absolute freedom, secrecy, promptness 
and uniformity on the part of the highest military author- 
ities.* Prior to the promulgation of the Constitution the 
military orders of the emperor did not require the counter- 
signature of a minister, and, there having been no enact- 
ment which has abrogated that system, the preconstitutional 
system must be regarded as still in force.’ 


Criticism 

The question as to whether the Japanese practice of exer- 
cising military command without the countersignature of 
ministers is constitutional or not cannot be answered by 
Saying that, under the existing organization, the ministers 
have no power to participate in the supreme military com- 
mand. The question is not whether under the existing 
organization the ministers are excluded from participation 
in the military command or not, but whether the existing 
system itself is constitutional or not. Hence, the opinion 
held by Dr. Ichimura is based on nothing but an argument 
from effect to cause. 

The constitutionality of the existing system of issuing 
military commands cannot be upheld on the ground that 
military affairs require freedom and promptness of decision 
and uniformity of command. Ministerial responsibility is 
one of the cardinal principles of constitutional government 
higher, in its teleological aspect, than and paramount to the 
supposed military efficiency. Hence, if there is to be any 
exception made to the operation of this fundamental prin- 


?Ichimura, p. 860. 

*Ichimura, p. 860. 

* Shimizu, 663; Soejima, p. 667. 
*Soejima, Principle, p. 667. 
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ciple, it must be based on some express constitutional pro- 
vision. The Constitution contains no express provision 
which recognizes such an exception. On the contrary it 
makes the ministers responsible and requires their counter- 
signatures for all legal acts of the monarch. In the face of 
such a provision no plea of military efficiency could make 
the present practice constitutional. If, on the other hand, 
military efficiency were paramount to all other public inter- 
ests, there could be no constitutional government, for a con- 
stitutional government being intended to check autocratic 
power, it necessarily, in a sense, affects efficiency. In fact, 
however, civil control of the military authorities is not in- 
compatible with military efficiency at all. Did the reform 
of the English military organization in 1887 and 1888 * have 
a harmful effect upon the efficiency of the English army? Is 
the military organization of France, where the supreme mil- 
itary command is exercised by the president and the coun- 
cil of ministers,” less efficient in its workings than the Jap- 
anese army, the supreme command over which is exercised 
by the emperor through the agency of the heads of the Gen- 
eral Staffs—independently of the Ministers of War and 
the Navy? After all, military efficiency does not depend so 
much upon the freedom of the military organization from 
civil control as upon the quality of the military forces. 
Equally erroncous is the opinion of those who hold the 
view that the issuing of military commands does not entail 
ministerial responsibility because the military organiza- 
tion is not governed by municipal law but by international 
law.* The premise of this argument is in itself partly false. 
It confounds military operations in time of war with those 
in time of peace. Except when they take the form of pacific 
blockade or acts of self-preservation in time of peace military 
operations have nothing to do with international law. It is 


° Lowell, Government of England, 2d ed., vol. 1, p. 95 ff. 


7G, Jéze, Das Verwaltungsrecht der franzésischen Republik, S. 
221, 


*Tchimura, p. 860. 
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quite true that, as has been held by some jurists,® the func- 
tions of the State relating to war, the suppression of re- 
bellions, pacific blockades and self-help, being activities un- 
dertaken by the State to meet emergencies in which the 
existence of the State itself is at stake, cannot be classified 
as administrative acts which operate under the undisputed 
authority of the State and within the limits of ordinary 
law. This does not, however, mean that the military auth- 
ority of the State, in its relation to the armed forces and to 
those individuals who are subject to the sovereignty of the 
State, is a meta-juristic force which operates above and out- 
side the legal power, for, if it were bare physical force, there 
could be no legal duty of obedience on the part of the 
soldiers. Hence, it can only mean that, in relation to the 
enemy or to those who are not under the jurisdiction of the 
State, military operations appear merely as manifestations 
of a physical force which knows no limitations other than 
those imposed upon it by international law, and, according 
to Oppenheim,'® by the purpose of the war. In relation to 
the officers and men who constitute the military forces and 
to those who are subject to the jurisdiction of the State, 
the military organization operates as a legal authority both 
in time of war and of peace. If the military organization 
did not operate within the limits of municipal law how could 
we speak of the military power of the emperor? If the 
operation of the military power were independent of munic- 
ipal law could the provisions of Article 11, 30 and 31 of the 
Constitution have any legal significance whatever? The 
legal consequence of such an opinion would necessarily 
deprive the military power of its legal authority, substitut- 
ing physical force for legal authority. 

The fundamental error of the doctrine which we have en- 
deavored to refute lies in its failure to distinguish the 


® Jellinek, Allgemeine Staatslehre, 3 Aufl., 1920, S. 611; Otto Mayer, 
Deutsches Verwaltungsrecht, 2 Aufl, S. 10; Fleiner, Institutionen 
des deutschen Verwaltungsrechts, 4 Aufl., S. 8. 


* International Law, vol. 1, p. 76. 
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physical force which the military commander is authorized 
to employ, and the military power as a part of municipal 
law from municipal law itself. In other words, this doc- 
trine confuses a part of the whole and the nature of an act 
with the means which the act employs for the realization of 
its object. That the fact that the State employs military 
force for its own security does not make the military power 
of the State a physical force goes without saying. The 
difference between the military power and the civil power of 
the State does not lie in the fact that the former is a phys- 
ical force while the latter is a legal command. Nor is it to 
be found in the difference between the means which these 
powers employ for their realization, for the employment of 
physical force, being an indispensable means to the enforce- 
ment of the will of the State, is not a characteristic of the 
military command alone. Were the employment of physical 
force the decisive factor which determines the nature of a 
command, the entire power of the State would be mere 
physical force utterly devoid of legal character.’ 

The only difference between the military and civil powers 
of the State is to be found in the extent to which the State, 
in so far as those who are under its jurisdiction are con- 
cerned, can exact obedience. In the case of the civil power 


“This confusion between the nature of a command and the means 
of enforcing it has led Lansing to adopt the force theory, namely 
that sovereignty is physical force, a theory often repeated since the 
days of the sophists. Though this is not the place to make a 
detailed criticism of his theory, it may be asked, if sovereignty 
were physical force how could monarchical government be explained 
by the force theory? Is the physical force of the Japanese Emperor 
sufficient to compel the obedience of seventy millions of his sub- 
jects? Could the physical force of the Japanese Emperor compel 
millions of Japanese soldiers to go to their deaths? Was it the 
physical force of the Kaiser that sent forth the millions of Germans 
to the front, or was it German culture? It is not blind physical 
force but conscious ethico-psychical force ‘that constitutes the 
essence and vitality of sovereignty. Methodologically, logically, 
sociologically and juristically, Lansing’s theory of sovereignty is 
devoid of scientific value. See Lansing, Notes on Sovereignty. 
See Radbruch, Grundztige der Rechtsphilosophie, S. 164. 
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the extent and the kind of obedience which the individual 
owes to the State are strictly limited by law. In the case 
of the military power the persons who are subject to mili- 
tary jurisdiction owe absolute obedience to the emperor. In 
case of war and internal disorders the military power is not 
bound by the ordinary laws which operate in time of peace. 
Although the military power is absolute in relation to those 
who are subject to military jurisdiction and extraordinary 
in relation to ordinary municipal law, it is erroneous to 
deny its legal character, for it is a power which the Consti- 
tution has vested in the emperor. Thus since the view that 
the military organization does not operate within the limits 
of municipal law but is governed by International Law is 
false, it can furnish no ground for the argument that it is 
constitutional to exempt the military command from minis- 
terial responsibility. 


Lastly, the opinion which seeks to uphold the constitution- 
ality of the exemption of the exercise of the military power 
from ministerial responsibility on the ground that the pre- 
constitutional practice has never been abrogated by the 
Constitution is without ground. In the first place, the 
fact that, prior to the adoption of constitutional govern- 
ment, the issuing of military commands did not require 
ministerial countersignatures does not prove that the pres- 
ent practice is constitutional goes without saying, for not 
only did none of the military commands but also none of 
the decrees of the monarch require ministerial countersigna- 
ture in its strict sense. Ministerial responsibility being 
one of the characteristics of constitutional government, to 
speak of ministerial countersignatures, where there is an 
absolute power, is in itself contradictio in adjecto. In the 
second place, the proposition that the pre-constitutional 
practice has not been abrogated by the Constitution is sup- 
ported by none of the provisions of the Constitution. As 
has been pointed out on a preceding page, the Constitution 
requires in a universal form ministerial countersignature of 
the decrees of the emperor, and contains no express or im- 
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plied provision which exempts military decrees from the 
operation of Article 55. In the face of such an unequivocal 
provision how can it be said that the pre-constitutional 
practice has not been abrogated? The only reason that 
could be given is the adoption of German law by Japan. 
Indeed the Japanese constitutional jurists, in defending 
the practice in question, seem to base, expressly or im- 
pliedly, their opinion on the adoption by Japan of the con- 
stitutional system of Prussia,’* in which country, like many 
other German States,'* and like the German Empire as a 
whole,* the provision of Article 44 of the Constitution pro- 
viding for ministerial responsibility has been construed, by 
the unanimous opinion of jurists, as not applying to the 
military decrees of the monarch. In fact, however, even in 
Germany the traditional construction has been abandoned 
by jurists *® since the publication of the work of Freiherr 
Marschall von Bieberstein,'® who pointed out the falsity of 
this construction. 

Thus, since none of the opinions that have been advanced 
by Japanese jurists are tenable, I am necessarily led to the 
conclusion that the military decrees issued by the emperor 
without the countersignature of a minister are unconstitu- 
tional. In every monarchical government, the monarch 
being legally irresponsible, the institution of ministerial 
responsibility is an indispensable means of guaranteeing the 
legality and propriety of the public acts of the sovereign. 
This institution is an absolute necessity in any constitu- 


“Bornhak, Preussisches Staatsrecht, Bd. 1, S. 140; G. Meyer, 
Lehrbuch des Deutschen Staatsrechts, 7 Aufi., S. 276, N. 18. 

*%G. Meyer, Ibid., S. 276. 

“Laband, Deutsches Reichsstaatsrecht, S. 331. 

* See G. Meyer, S. 276 and 845. 

* Marshall von Bieberstein, Verantwortlichkeit und Gegenzeich- 
nung. It is to be noted that M. v. Bieberstein holds the view that, 
so far as soldiers are concerned, the military decrees of the emperor 
are enforceable without countersignature by a minister, because, 


according to the author, a soldier owes absolute obedience to the 
emperor. 
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tional monarchical government, for, where the monarch 
could act without any legal check, there would be no con- 
stitutional government at all. From the very nature of 
ministerial responsibility as a system which guarantees the 
legality and propriety of the acts of the monarch, it neces- 
sarily follows that the principle of ministerial responsibility 
must be extended to all the public acts of the sovereign. It 
is precisely for this reason that Article 55 of the J apanese 
Constitution requires ministers without qualifications to 
countersign the public acts of the sovereign. Thus a logical, 
grammatical, teleological and historical examination of Arti- 
cle 55 of the Constitution leaves no doubt as to the un- 
constitutionality of military decrees which have not been 
countersigned by cabinet ministers. 

Ministerial countersignature being a condicio juris of the 
validity of public acts of the sovereign, it follows that no 
decree of the emperor can take effect without countersigna- 
ture. Hence, the courts, both administrative and judicial, 
may refuse to enforce such acts and the ministers may re- 
fuse to execute them. May the same be said of military auth- 
orities and soldiers? The question depends upon the nature 
of countersignature, on the one hand, and upon the nature 
of military duty, on the other. One group of jurists holds 
the view that an act not countersigned by a minister is null 
and void, while, according to the opinion of others, such an 
act is not in itself void but is only unenforceable. It will be 
seen that, in accordance with the former opinion, an act 
issued without ministerial countersignature is absolutely 
devoid of legal obligation no matter whether it is a military 
or civil decree. According to the latter opinion, however, 
an act issued without countersignature is effective if it is 
of such a nature as requires no execution, while, in the 
ease of an act which requires execution, it remains unen- 
forceable with regard to those who have the right to ex- 
amine the legality of an act. Hence, an act not counter- 
signed by a minister is enforceable with reference to officers 
and men, for, according to this opinion, they owe uncondi- 
tional and absolute obedience to the sovereign. 
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The former theory, though it is almost universally ac- 
cepted by jurists,’’ is incorrect. In the first place, it con- 
fuses condition with causa efficiens. The validity of an act 
of the monarch is not dependent upon countersignature by 
a minister but upon the will of the sovereign acting as the 
supreme organ of the State. The constitutive factor of the 
validity of a statute is not the will of the minister but the 
passage of the statute by parliament and its sanction by the 
sovereign. Ministerial countersignature is not the causa 
efficiens or constitutive factor of the validity of an act, 
but an adjective element necessary for the execution of an 
act. In the second place, the logical consequence of the 
opinion mentioned above would be to make the minister 
sovereign, for, if an act not countersigned by a minister 
were null and void, every act of the sovereign, whether a 
statute or ordinance, would be dependent upon the signature 
of a minister for its validity. 

Thus ministerial countersignature is not the causa effic- 
iens of the validity of an act of the sovereign but the con- 
dicio juris of its execution. Hence an act of the sovereign 
not countersigned by a minister is not in itself null and 
void, but only unenforceable on account of a defect in 
its form. The principle that an act not countersigned 
by a minister cannot be enforced applies, not only to civil 
decrees but also to military decrees. This is a principle 
which is derived directly from the constitutional pro- 
vision relating to ministerial countersignature. Hence, 
if there is to be any modification of this principle the sanc- 
tion for such modification must be derived directly from the 
Constitution. It cannot be done by statute, for the Consti- 
tution cannot be amended except through the special pro- 
cedure provided for constitutional amendment. 

The opinion of Marschall v. Bieberstein ‘® that, because 
the officers and soldiers owe unconditional obedience to the 


7See Meyer Ibid., S. 276; Block, 639; Shimizu, p. 649. 


Marschall v. Bieberstein, Verantwortlichkeit und Gegenzeich- 
nung. 1911, Berlin. S. 871 ff. According to the German writer 
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sovereign, an uncountersigned military decree is enforceable 
against the officers and men is untenable, at least, under the 
Constitution of Japan, for the fundamental law of that 
country recognizes no such unconditional duty. Indeed, 
such a duty is incompatible with the nature of constitu- 
tional government, because it is a modern expression of the 
Roman legal text “quod principi placuit legis habet 
vigorem.” 


Administration of the Military Forces 


As provided for by Article 12 of the Constitution, the 
emperor is vested with power to fix the organization of the 
armed forces and the size of the standing naval and military 
forces. The power vested in the emperor by this article in- 
cludes also the power to create auxiliary naval and military 
organizations, such as hospitals, training schools, naval and 
military academies and other educational institutions, re- 
search institutions, arsenals, etc. The power to appoint 
military officials, which includes the power to issue dis- 
ciplinary rules and fix salaries, is also granted to him by 
Article 13 of the Constitution. All of these powers are, 
however, subject to the financial control of parliament. 


this unconditional obedience, which deprives the men and officers of 
their right to examine the formal constitutionality of a military 
order, was not imposed upon them by any constitutional or statu- 
tory provision but by customary law. See S. 391. To the question 
as to whether this customary law is constitutional or not, he gives 
an answer, not of a juristic but of a socio-psychological character, 
for he justifies the law by “Vernunft,” “Ueberzeugung”-conceptions 
which are meta-juristic in their character, 


CHAPTER XII 


TEMPORARY SUSPENSION OF CONSTITUTIONAL GUARANTEES 


Under the normal conditions of the life of the body 
politic, the preservation of peace and order may be secured 
by the operation of the organs of the State within the 
limits of ordinary law. When, however, the State is en- 
gaged in war or in the suppression of an insurrection, the 
operation of the ordinary law may become incompatible 
with the preservation of the national existence. Hence, 
even in those countries where the absence of the law of état 
de siége is glorified by lawyers as a sign of the great love 
of liberty possessed by their people, the introduction of 
martial law is defended on the ground of necessity and self- 
defence.’ It exists not only in continental countries, but 
also, in a limited sense, in England,’ Belgium,? and the 
United States.* 


*Dicey, The Law of the Constitution, p. 508. Preventive acts 
may be defended as acts of self-defence, but how could punitive acts 
be upheld as acts of self-defence? 

2Speaking of the law of état de siége in France, Dicey asserts 
that, “This kind of martial law is in England utterly unknown to 
the Constitution.” Dicey, The Law of the Constitution, p. 289. 
Prior to the promulgation of the Defence of the Realm Act this 
may have been true, but, since that time, so far as the punitive 
and preventive aspects of martial law are concerned, it is no longer 
correct, for that act recognized both the preventive and punitive 
sides of martial law. See Glenn, The Army and the Law, p. 176. 
It is to be noted, however, that, even under the Defence of the Realm 
Act, the judgments of military tribunals are reviewable by the 
courts of criminal appeal. 

* Despite the provision of Art. 13 of the Constitution of Belgium, 
the legality of preventive martial law is not doubted by Belgium 
jurists. See Errera, p. 13; Giron, Dictionnaire, 106. 


‘The existence in the United States of preventive martial law in 
the actual theatre of war is also beyond doubt. Glenn, p. 157 ff. 
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Under the Constitution of Japan there are two cases in 
which the suspension of constitutional guarantees may take 
place. They are: when a state of siege has been declared, 
and when war or insurrection exists. In the former case 
the suspension of constitutional guarantees takes effect 
only in the region specified by the proclamation, while in 
the latter case the region in which the suspension takes 
place is not specified, and hence the proclamation may 
affect the entire region of war or hostilities. Moreover, in 
the former case, civil authority is either partly or entirely 
subordinated to military authority, while, in the latter 
case, some of the constitutional guarantees may be sus- 
pended in so far as is necessary for military operations and 
the safety of the armed forces. Hence, in this case civil 
government is not superseded by military government, and 
only those powers necessary for the safety of the State are 
exercised without regard to constitutional guarantees. 


The State of Siege—Authorities Who Proclaim 
State of Siege 


Article 14 of the Constitution vests in the emperor the 
power to declare a state of siege, subject to regulation by 
law of the circumstances which constitute a state of siege 
and of the legal effects of the declaration of a state of siege. 
By the term of siege is meant a condition existing in a cer- 
tain portion of the territory of the state, in time of war or 
insurrection, in which either a part or the whole of the civil 
authority of the locality passes into the hands of the mili- 
tary authorities.® 


*The Japanese law regulating the state of siege was enacted by 
a Dajo-Kan-Fukoku, No. 36, 2882, which is still in force. The origin 
of the state of siege, as a legal institution, is traced by American, 
German and Japanese jurists to the French decree of July 18, 1791, 
Meyer Lehrbuch des Deutschen Verwaltungsrechts, 3 Aufl., S. 177, 
Note 2; Minobe, p. 222; Glenn, p. 160. This is misleading. The 
continental and Japanese martial law embracing two distinct 
states of siege: l'état de siége fictif and l’état de siége réal. It is 
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As has been stated above, the power to proclaim a state 
of siege is vested in the emperor.® In case of an emergency, 
however, when a fort, military station, naval station, naval 
fort or any other fortified place is besieged or attacked by 
the enemy, the commander’ of the attacked or besieged 
force may also declare a state of siege.* This also applies 
to the commander of forces engaged in suppressing an insur- 
rection or internal disturbance if his means of communi- 
cation have been destroyed and he has no means of commu- 
nicating with the emperor and asking him to proclaim 
martial law.® 


Form of Proclamation 


The form in which a proclamation declaring a state of 
siege is issued differs according to whether a locality or 
district is proclaimed to be in a state of siege by the em- 
peror or by the commander of a besieged or attacked force. 


the latter that can be traced to the decree in question, but not the 
former. ‘The fictitious state of siege had its origin in the law of 
fructidor 19 of the year 5. See Duguit, p. 511; Block, Dictionnaire, 
p. 818. A comparison of the text of the Japanese martial law with 
those of the French and German martial laws would seem to show 
that the Japanese law was drawn up after the model of the Prussian 
law of July 4, 1851. See Roénne, S. 403 ff. These two extraordinary 
powers, together with the emergency ordinance power, constitute 
the most characteristic features of the German type of constitutions. 

°In accordance with Art. 1 of the military proclamation of Sept. 
19, 1917, the proclamation of a state of siege now requires the 
countersignature of a minister. This provision, of course, is not 
applicable to a proclamation of a state of siege issued by the com- 
mander of a besieged force. It is, however, to be noted that this 
does not relieve a minister from his ministerial responsibility, for 
countersignature is not the only thing that renders a minister re- 
sponsible. 

™The commanders who have the power to proclaim martial law 
are: the commander of “Gundan,’ which corresponds to two army 
corps; the commauder of an army corps; the commander of a 
brigade; the commander of coast artillery; the commander of a 
garrison; the commander of a fleet. (Art. 6). 


S Art. 4. 
* Arts. 5 and 6. 
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In the former case the proclamation takes the form of au 
order in council,’® countersigned by a minister or ministers 
of the State.t In the latter case, no special form is pre- 
scribed, but the naval or military commander is required to 
notify the populace and the judicial and administrative 
authorities of the locality of the issuing of the proclamation 
besides reporting to the Minister of War or of the Navy as 
the case may be.’” 

A state of siege may be proclaimed either in case of war 
or of rebellion requiring military operations. The decision 
of the question as to whether circumstances require the 
proclamation of a state of siege is entirely in the hands of 
the emperor as the supreme commander of the army and 
navy. 


The Legal Effects of the Proclamation of a State of Siege 


These differ according to whether the state of siege is real 
or fictitious. 

A real state of siege may be declared when a locality or 
district is either besieged or attacked by an enemy or by 
a body of rebels. When a real state of siege is proclaimed 
all the administrative business in the locality is placed 
under the command and ‘supervision of the commander of 
the military or naval forces. By Article 14 of the Ordin- 
ance relating te the proclamation of a state of siege the 
commander is authorized to suspend certain provisions of 
the Constitution, namely, those which guarantee the free- 
dom of the press and of public meeting, secrecy of letters, 
the right to acquire and enjoy property, the right to reside 
and travel, and freedom from arbitrary search. Although 
the administration of justice is not transferred to the mili- 
tary court, the trial of certain crimes is placed in the hands 


* Art. 6 of the Imperial Decree concerning the organization of 
the Privy Council. 

“Art. 2 of the Ordinance of Sept. 12, 1907. 

“Art. 7 of the Proclamation of August 5, 1885. See also Minobe, 
. Administrative Law, p. 226. 
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of this court.** If, however, there is no civil court or such 
a court is cut off from communication with the military 
authorities, both civil and criminal justice may be adminis- 
tered by the military court.7* The decision of the military 
court being final, no appeal lies to a higher court."® 


A fictitious or quasi state of siege exists when a locality 
is placed under martial law owing to military operations 
necessitated by a military threat on the part of the enemy 
or of insurrectionary forces.’® In a fictitious state of siege 
military control is confined to such parts of the adminis- 
trative business of the locality as are connected with mili- 
tary operations. Hence, the judicial power and all admin- 
istrative business other than police administration are 
exercised and discharged by the local courts and adminis- 
trative authorities. 


When a state of siege has been declared, civil government 
can only be restored by a proclamation issued either by 
the emperor or by the commander of the besieged forces. 
A proclamation declaring a state of siege does not have to 
be submitted to parliament for its approval."” 


Temporary Suspension of Laws Without Declaration 
of a State of Siege 


The successful prosecution of a war or the suppression of 
a rebellion may require the suspension of ordinary laws not 
only in the actual theatre of hostilities but also in regions 


Fee all 
MINH Ie 
* Art. 33. 
SeeATIUtae 


* Though the Prussian law of July 4, 1851, which regulated the 
proclamation of a state of siege, following perhaps the English 
indemnity bills, required the government to submit all declarations 
of a state of siege to the legislature for approval, no such provision 
has been adopted in Japan. 
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more or less distant from it.1* Hence, the government 
must, besides the power to declare a state of siege, be given 
power to suspend the constitutional rights of individuals, 
in case such suspension is necessary in order to protect the 
State and to insure the success of military operations. 


Constitutional Requirements With Regard to the Exercise 
of the Suspending Power 


The emperor may exercise the suspending power only 
when its use is necessary because of military operations 
due to one of the following conditions: war, insurrection, 
civil disorder and military operations. 

War is the totality of the international legal relations 
created either by a declaration of war, a qualified ulti- 
matum, or by hostilities. In case the enemy is not a mem- 
ber of the Family of Nations, the actual existence of hostil- 
ities is to be regarded as war within the meaning of Article 
31 of the Constitution. 

Insurrection is the totality of the acts of a body of per- 
sons who are under the jurisdiction of a state and who 
make use of armed force for the purpose of overthrowing 
the government, or casting off the authority of the State. 

Civil disorder is a breach of the peace brought about by 
the violent acts of a disorderly body of persons. 

None of the three foregoing conditions are necessarily 
connected with military operations. Except a war, when an 


*So far as I know none of the Constitutions of France recognized 
the suspension of the constitutional guarantees outside of the region 
declared to be in a state of siege. The suspension of constitutional 
guarantees without the declaration of a state of siege is of German 
origin. The German Constitutions and laws which authorized such 
Suspension were: the Prussian law of June 4, 1851; the Constitu- 
tion of Hamburg, Art. 102 and 103; the Constitution of Bremen, 
Sept. 20. The same may be said of the Constitution of the Pre- 
Revolutionary German Empire,-for under that constitution the 
emperor could declare a state of siege whenever he deemed that 
public peace was threatened. See Meyer, Lehrbuch des deutschen 
Verwaltungsrechts, S. 178. 
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insurrection or civil disorder has begun as the result of an 
actual conflict between military forces, military operations 
do not necessarily follow from the existence of the condi- 
tions mentioned above. It is only when military operations 
are required that the emperor may employ the suspending 
power. 


Extent of the Suspending Power 


That the suspending power is vested in the emperor as 
the commander-in-chief of the army and navy cannot be 
doubted. It is a power subordinate to his supreme military 
command. Hence, it can be exercised only in case its use is 
directly necessary to military operations. In other words, 
it is a power of a negative and preventive character. It 
cannot be employed for purposes of general legislation, 
of taxation, or of the promotion of the general welfare. It 
is equally clear that a military government cannot be intro- 
duced by the suspending power, for if the framer of the 
Constitution had intended to reserve such a power to the 
emperor, Article 14 of the Constitution, which confers upon 
the ruler the power to declare a state of siege, would be 
tautological. The fact that the Constitution has made 
provision for the suspending power in Article 31 apart 
from Article 14 shows that the Constitution intended to 
limit the introduction of military government to cases in 
which a state of siege has been declared. 

As set forth in Article 31, the rights that may be sus- 
pended are confined to those expressly or impliedly guaran- 
teed by the provisions of Chapter 11 of the Constitution. 
It is to be noted, however, that not all of the rights guar- 
anteed in that chapter are necessarily subject to the sus- 
pending power, for, as stated on a preceding page, the 
suspending power can be exercised only with the purpose 
of removing legal fetters directly detrimental or injurious 
to military operations. In other words, the rights that 
are subject to the suspending power are either those whose 
enjoyment is incompatible with or injurious to the success 
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of military operations. The most conspicuous examples of 
such rights are those relating to contraband of war, owner- 
ship of ships carrying contraband of war, property of 
nationals, and nationals having enemy character, freedom 
of religion, and of movement, inviolability of domicile, se- 
crecy of letters, freedom of the press and of assemblage, etc. 
Other rights, such as those regulated by Articles 18, 19, 20 
and 21, which do not relate to or constitute objects of mili- 
tary operations, are not subject to suspension. After the 
conclusion of a treaty of peace, the suppression of an insur- 
rection or the restoration of order, the suspending power 
cannot be exercised. 


CHAPTER XIII 


IXMERGENCY ORDINANCES 


The authorization of emergency ordinances is to be 
traced neither to article 14 of the French Constitutional 
Charter of 1814* nor to the misapprehension of the French 
constitutional provision on the part of the German States 
which adopted constitutional government after the French 
model.” The system is entirely of German origin, evolved 


* Article 14 of the famous French Constitutional Charter reads 
“Le Roi est le chef supréme de l’Etat, commande les forces de terre 
et de mer, déclare la guerre..... , et fait les réglements et ordon- 
nances pour l’exécution des lois et la sdrete de l’etat.” According 
to Hatschek this was the first appearance of the system of emer- 
gency ordinance in the constitutional history of Kuropean countries, 
and at the same time a result of the influence of Blackstone, who, 
in his Commentaries, misrepresented the nature of the English 
Indemnity Bill. For details see Hatschek, Der Ursprung der Not- 
verordnung in Zeitschrift fiir das Privat—und offentliche Recht der 
Gegenwart, Bd. 27, S. 81 ff, and by the same author, Englisches 
Staatsrecht, Bd. 1, S. 616. The opinion of Hatschek is, however, 
unfounded, for, as pointed out by Spiegel already before the pro- 
mulgation of the French Constitutional Charter some German con- 
stitutions had provisions which resemble more closely the system 
of emergency ordinance that has later been adopted by European 
monarchical constitutions. Moreover, Article 14 of the French Con- 
stitutional Charter was intended merely to vest in the king a power 
to take mésures de haute police, but never an emergency ordinance 
power. For detail see Spiegel in Zeitschrift fiir das Privat—und 
offentliche Recht der Gegenwart, Bd. 34, S. 497 ff; Menzel, Zur Lehre 
von der Notverordnung, S. 2 ff; Arndt, Die Notverordnung, S. 14 ff. 

?Friedmann, Geschichte und Struktur der Notverordnungen, cited 
by Menzel, S. 83. The opinion of Friedmann is rendered inacceptable 
by the fact that before the French Constitutional Charter the Con- 
stitution of Weimar-Hisenach of 1809 provided for emergency ordi- 
nance power. 
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out of practice and theory of jus eminence appertaining to 
the Emperor of the Holy Roman Empire of the German 
nation. 


Under the Holy Roman Empire the emperor, in case of 
periculum in mora, or necessitas publica, or utilitas, could 
issue a lex provisoria without waiting for action on the 
part of the Reichstag. The dispositio, being lex extra or- 
dinem, required legislative approval for its definitive 
force. Despite the treaty of Osnabriick, which reserved 
the legislative power to the Reichstag,’ this extraordinary 
power of the emperor was upheld by the jurists on the 
principle of salus populi suprema lex, and existed down to 
the dissolution of the empire. With the introduction of 
the constitutional government into the German States in 
which the Constitution was regarded as “octroyed” by 
the sovereign and not as emanating from the people, 
it was natural that the sovereign should retain this extra- 
ordinary prerogative, even though with some modification. 
The institute of emergency ordinance is thus a remnant 
of the arbitrary power of jus eminence + (Staatsnotrecht ; 
necessitas non habet legem; quod non est licitum lege, 
necessitas facit licitum). 


The first written constitution which sanctioned emer- 
gency ordinances was that of Weimar-Eisenach of 1809. 
This example was followed by the Landvertrag of Waldeck 
in 1816 and the Constitution of Baden in 1818. The system 
was adopted successively by most of the other® German 
States as well as in those non-German constitutions which 
were framed after the German model, such as the Consti- 
tutions of Austria (1867), Turkey (1876), Bulgaria (1879), 
Japan (1889), Montenegro (1905) and Russia (1906). In 


*For the text see Menzel, S. 375 (Festgabe for Laband). 
*Menzel, S. 381; Arndt, S. 370. 

* Spiegel, S. 515; Menzel, S. 370. 

°See Chapter 15 of this work. 
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practice similar power has often been exercised by the 
executives of France, Italy, Portugal, Spain, and Holland.’ 

It is to be noted, however, that in the thirties of the nine 
teenth century the emergency ordinance underwent, as a 
result of the July Revolution in France, a notable reform. 
The emergency ordinance, as found in the constitutions 
promulgated prior to the July Revolution, vested in the 
executive practically dictatorial power, for the effect of 
emergency ordinance, under these constitutions was not 
made dependent upon legislative approval, and even the 
Constitution itself could be changed and suspended by the 
ordinance power.® 

In 1830 the abuse by the French king of the police ordi- 
nance power vested in him by Article 14 of the Constitu- 
tional Charter and the resulting July Revolution, brought 
about constitutional reform not only in France, but also 
in other European states. In France, the king was, as 
one of the results of the Revolution, deprived of the inde- 
pendent police power. In other European countries, where 
the institute of emergency ordinance had been adopted, 
the constitutions framed after the July Revolution pro- 
vided for guarantees by imposing limitations upon the 
emergency ordinance power of the emperor. These limita- 
tions were in the main two-fold; relating partly to the do- 
main of the ordinance power, and partly to the responsi- 
bility of the executive, and guarantees of the provisional 
character of the emergency ordinance. With respect to the 
domain of the emergency ordinance power, in most cases 
the Constitution, election law, imposition of taxes and other 
financial measures relating to the budget were excepted 
from its reach. With respect to the last measures 
some constitutions, for example the Constitution of Austria 
(Art. 14 of the Fundamental Law of 1867), excepted them 
absolutely from the reach of the executive power. Some 


™See Arndt, S. 322. 


‘In Wiurttemberg and Baden this arbitrary power vested in the 
executive existed till their transformation into republics in 1919. 


EMERGENCY ORDINANCES 177 


other constitutions, such as those of Bavaria, Saxony and 
Waldeck, limited them to a special form, known as finan- 
cial or budgetary emergency ordinances. Concerning the 
second class of limitations the exercise of the emergency 
ordinance power was made legal only when the legislature 
was not in session, and they had to be countersigned by 
ministers of state. Lastly, legislative disapproval operated 
to repeal all emergency ordinances. These constitutional 
limitations were introduced for the first time by the Con- 
stitution of Saxony of 1831, and obtained their most ela- 
borate form in the Austrian Fundamental Law of 1876. 

Article 8 of the Japanese Constitution provides that the 
emperor, in case of an urgent necessity, in order to main- 
tain public safety or to avert publie calamities, shall issue, 
when the Imperial Diet is not sitting, Imperial Decrees in 
place of laws. Such ordinances shall be laid before the 
Diet at the next session, and when the Diet does not 
approve them, the government shall declare them to be in- 
valid for the future. 


Substantive Constitutional Requirements for the 
Issuance of Emergency Ordinance 


An emergency ordinance can be issued only when there 
exists an urgent necessity to maintain public safety or to 
avert public calamities. As to this substantial require- 
ment there are, or were formerly, two systems: The Sys- 
tem of promotion of public welfare (system of positive 
condition or promotive system) and the system of preven- 
tion of public calamities (the negative remedial, or pre- 
ventive system). 

Under the former system® an emergency ordinance can 
be issued whenever it is urgently required for the promo- 
tion of public welfare. Such, for example, was the ease in 


*This system was adopted by Denmark, Russia, Anhalt, Baden, 
Waldeck, Lippe, Oldenburg, Braunschweig, Sachsen-Weimar-Fise- 
nach, Saxony, Reuss 4. L., Reuss j. L., Schwarzburg-Rudolstadt, 
Schwarzburg-Sondershausen. Cited by Arndt, S. 59. 
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which the government of Saxony issued in 1908, when 
radium was discovered, an emergency ordinance appro- 
priating all property right in radium mines. Under the 
second system '® the emergency ordinance power can be 
exercised only for the purpose of preventing public calam- 
ities or of maintaining public order. The Japanese Con- 
stitution has adopted this negative system. Under the Jap- 
anese Constitution an emergency ordinance, being a nega- 
tive measure, can only be issued for the purpose of prevent- 
ing public calamities or of maintaining public order, and 
cannot be issued for the purpose of promoting the public 
welfare. As to what constitutes public safety and public 
calamities there are no exact criteria, and hence this 
question must be answered in accordance with the eireum- 
stances of each particular case. 

An emergency ordinance can be issued only when there 
is an urgent necessity. An urgent necessity may be regarded 
as existing when the government is in such a situation that 
the publie safety cannot be maintained or publie calam- 
ities cannot be prevented by the exercise of the ordinary 
executive power. 

So long as there exists such an urgent necessity the ex- 
ecutive may issue emergency ordinances irrespective of the 
nature of the causes which have brought about the emer- 
gency. Hence, whether an emergency has been brought 
about by natural phenomena or by other political or social 
causes, the executive may issue emergency ordinances for 
the maintenance of public safety or for the prevention of 
public calamities. 

An emergency ordinance, being an ordinance having the 
force of law, may regulate any matter that may be regu- 
lated by a statute. 

An international treaty being an agreement between two 
or more nations, cannot be amended or repealed by the 


*The countries which adopted this system are, beside Japan: 
Bavaria, Austria, Wiirttemberg, Hessen, Altenburg, Koburg-Gotha, 
Prussia, Anhalt, Bulgaria, Turkey and Montenegro. See Arndt, S. 57. 
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unilateral act of one of the parties to the agreement. Hence 
treaties cannot be amended or repealed by emergency ordi- 
nances. 


Countersignature and Publication 


The Emergency Ordinance power is exercised by the 
emperor in his capacity as sovereign, and, consequently, 
like all other sovereign acts of the emperor, it must be 
countersigned by a minister or ministers.‘ Although in 
some countries the Constitution requires the countersigna- 
ture of all the ministers, under the Japanese Constitution 
countersignature of prime minister and minister who has 
charge of the matters regulated by the Emergency Ordi- 
nance will suffice. An Emergency Ordinance must be count- 
ersigned by all the ministers only when the measure is of 
such a character as to affect the collective responsibility of 
the ministry. Emergency Ordinances must be published 
in the Imperial Gazette in accordance with the provision of 
the Koshiki-Rei (Imperial Ordinance No. 1907) with the 
provision referring to “advice and counsel of the Privy 
Council.” 1? 


Nature and Effect of Parliamentary Approval 


Since an Emergency Ordinance regulates matters reserved 
for statutory control, it must be submitted for approval to 
parliament at its next session. Except for a few older 
German constitutions * this obligation of submitting Em- 
ergency Ordinances to parliament is generally provided. In 
this respect the former Constitution of Austria imposed a 
most rigid obligation upon the executive by fixing the term 
four weeks within which the executive was obliged to sub- 
mit emergency ordinance to parliament for approval. 


“ Article 1, Ordinance No. 6, 1907. 

* Article 7, Ordinance, Ibid. 

* Baden, Wirttemberg and Altenburg. See Arndt, S. 87. 

“Tn Russia the term was fixed at two months. Arndt, S. 88. 
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“Next session” refers not only to the ordinary, but also 
to the special sessions. Parliamentary approval of an em- 
ergency ordinance differs in two points from legislation. 
With regard to the latter, parliament has both the initiative 
and the power to amend, while, with reference to the former, 
it has no power to amend, but must either approve or reject. 
These differences are the necessary consequences of the 
fact that legislation is an anterior act while parliamentary 
approval is a posterior act. 

The purpose of submitting an emergency ordinance to the 
legislature for approval is twofold. In the first place it is 
laid before that body for the purpose of putting an end to 
its provisional character through parliamentary approyal. 
In the second place it is submitted to the legislature in 
order to obtain indemnity for its issuance. While parlia- 
mentary approval in the former sense makes permanent 
and perfects a provisional ordinance, approyal in the latter 
sense carries with it indemnity for the act of issuing the 
ordinance. These being distinct and independent acts each 
of the Houses of Parliament may, in theory, approve an 
ordinance in one sense while rejecting it in the other. But, 
since, in practice, no distinction is made between the two 
kinds of approval, approval in one sense carries with it 
approval in the other sense. 

Since amendment or revision of the Constitution cannot 
be effected by ordinary legislative procedure, the Constitu- 
tion is beyond the reach of the emergency ordinance power. 

Parliament has no legislative power over matters re- 
served for legislation by the Imperial Household Law, and 
consequently the emergency ordinance power is excluded 
from the control of matters regulated by the household 
law and by ordinances issued under it. 

Since the parliament has no judicial power, no penalties 
can be imposed nor civil judgments delivered in the form of 
emergency ordinances. 

Since, under the Japanese Constitution, there is a specific 
system of emergency ordinances, with regard to financial 
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emergencies (Article 70), it is beyond the reach of the emer- 
gency ordinance power of Article 8 to issue ordinances with 
reference to financial emergencies. 

It is maintained by some writers that the organization of 
the House of Peers being reserved for regulation by ordi- 
nances to be enacted with the consent of the Upper House, 
the organization of the House of Peers cannot be effected 
by the emergency ordinance power. Though this con- 
struction seems to be warranted by Article 34 of the Con- 
stitution, the exclusion of the organization of the House of 
Peers from statutory regulation was not intended by the 
framers of the Constitution to remove it also from the 
sphere of operation of the emergency ordinance power, but 
merely to make it independent of the will of the House of 
Representatives. If Article 34 were intended to apply to 
the emergency ordinance power there would be no reason 
why the organization of the Upper House alone should be 
removed from the scope of this power while the organization 
of the other house remains subject to it, for, in an emer- 
gency, the former has no more sanctity than a statutory 
regulation of the organization of the Lower House. Fur- 
thermore, if a statute, which requires the concurrence of 
both Houses of Parliament, can be amended, suspended and 
repealed by the emergency ordinance power, why should an 
order regulating the organization of the Upper House and 
enacted with the assent of the Peers alone be beyond the 
reach of the ordinance power? The former is a legislative 
enactment while the latter is an executive decree issued with 
the consent of the House of Peers. If the provisional law 
can repeal or suspend the former, there can be no doubt as 
to its regulative competency over the latter. Thus, judging 
both from the nature of the emergency ordinance power and 
from the executive character of the enactment which regu- 
lates the organization of the House of Peers, the emer- 
gency ordinance power must be said to apply not only to 
statutes but also to the executive decrees in question. The 
only difference existing between these two applications is 
that in the former case an emergency ordinance must be 
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submitted to parliament at its next session, while, in the 
latter case, it must be submitted only to the House of Peers. 


Formal Requirements When Parliament is not in Session 


As to formal requirements three distinct systems are 
found. Under the Constitution of Baden, Wiirttemberg, 
Hessen, and Sachsen-Altenburg, the executive could issue 
emergency ordinance even in case the legislature was in 
session. Under the second system an emergency ordinance 
could be issued only when the legislature was not in session. 
This was adopted by Prussia (Constitution of 1851), Sach- 
sen-Weimar, Waldeck, Bavaria, Austria, Bulgaria, Denmark, 
Montenegro, etc. 

The third system (Constitution of Oldenburg of 1852) 
enables the executive to issue emergency ordinances only 
in cases where the legislature cannot be convoked.* The 
Japanese Constitution has adopted the second system. 

The emergency ordinance power being an exception to 
the fundamental principle that no statute can be repealed 
or amended save by legislative procedure, it goes without 
saying that, when the legislature is in session, no exercise 
of the extraordinary ordinance power can be justified. As 
to the meaning of the clause “when the Diet is not sitting” 
two different constructions are conceivable. In the first 
place, it may be construed as referring to a period dating 
from the dissolution, or closure, to the convocation of par- 
liament. According to this strict construction, parliament 
being in session as soon as a proclamation of convocation 
has been issued, the Emergency Ordinance power cannot 
be made use of after convocation even though the legisla- 
ture has not vet been opened by the emperor. In the 
second place, the time when parliament is not in session 
may be construed as meaning the period between the dis- 
solution or closure of parliament and its opening by the 


emperor. According to this broad construction, it will be 
Arndt, S. 70 ff. 
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seen that the executive may issue an Emergency Ordinance 
at any time before the legislature is opened no matter 
whether it has been convoked or not. Undoubtedly the 
latter is the correct construction. Parliament can be said 
to be in session only when it is ready and able to dischar ge 
its duties. Such a state of readiness presupposes, first, 
that parliament has been duly organized, and, secondly, 
that it has been opened by the emperor. Hence, the clause 
“when parliament is not in session” is synonymous with 
“until parliament has been opened.” It follows, therefore, 
that an Emergency Ordinance may be issued at any time 
during the period from its closure, or dissolution, to the 
opening of parliament. 


The power to approve includes the power to disapprove. 
In exercising this power parliament may vote first upon the 
question whether the ordinance submitted to it shall con- 
tinue in force or not, and secondly, as to whether the execu- 
tive was justified by the facts which actually existed at 
the time of issuing the ordinance. 


In other words, the latter problem turns upon the question 
whether there existed a state of facts so urgent as not to 
allow a delay in action until the next parliamentary ses- 
sion. These two questions being distinct and independent 
of each other, a decision with regard to one does not affect 
the decision with regard to the other. The former is a 
question of the future validity of the ordinance, while the 
latter is one of ministerial responsibility. An adverse 
parliamentary vote on the latter question carries with it a 
vote of lack of confidence. Under the Japanese Constitu- 
tion, which does not specifically provide for parliamentary 
responsibility of ministers, the consequences that will fol- 
low such a vote are uncertain and depend entirely upon the 
political power and influence of parliament. An adverse 
parliamentary vote on the former question makes an ordi- 
nance void for the future and puts upon the executive the 
duty of making a declaration to that effect, but has no 
retroactive force with regard to the ordinance. Herein lies 
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the fundamental difference between the English and Belgian 
system of Indemnity Bills and the Japanese and continental 
system of Emergency Ordinances. Under the Japanese 
system the executive has the power to issue an Emergency 
Ordinance whenever he thinks that the conditions prescribed 
in Article 8 of the Constitution exist, and hence a parlia- 
mentary vote has no retroactive force. Under the English 
and Belgian system, on the contrary, the executive has no 
such power or privilege: the act done by the executive in 
the maintenance of public safety is not an act done by right, 
but is treated as an act done because of necessity; it is a 
breach of the law, not, as under the Japanese system, a 
carrying-out of the law, but it is capable of being legalized 
within certain limits. Under the Japanese system the 
question of the limits within which this power shall be 
exercised is left to the judgment of the executive, while, 
under the English system, it must be decided by parlia- 
ment and the courts. In other words, the Japanese system 
is a system of subjective “Staatsnotrecht” depending entire- 
ly upon the subjective judgment of the executive, while the 
English system is a system of objective “Staatsnotrecht” 1° 
depending upon the judgment of parliament. 

When parliament approves an Emergency Ordinance, the 
executive act becomes perfect and is made permanent. Be 
fore approval an Emergency Ordinance exists only as an 
executive act, deriving its obligatory force entirely from 
the power vested in the executive under Article 8 of the 
Constitution. Hence, before parliament has approved it, 
an Emergency Ordinance may be, at any time, repealed by 
the government by means of an ordinary Imperial Decree. 
Although, with regard to the first part of this proposition, 
there is no disagreement among writers, with regard to the 
second part, jurists hold different views. Those who dis- 
sent from the proposition as stated above maintain that, 
being a provisional law, an Emergency Ordinance must be 
repealed either by an ordinance of the same kind or by a 


* Hatschek, Englisches Staatsrecht, Bd. 1, S. 616. 
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statute.” The present writer cannot agree with those who 
hold this view. The objective obligation of a statute, that 
is, the principle that legislative acts can be repealed, sus- 
panded or amended only by a legislative act is an obligation 
peculiar to a statute, arising from the special procedure 
required for parliamentary acts. Now an Kmergency Ordi- 
nance remains an executive decree at least until it is ap- 
proved by parliament, and hence has not the adjective 
obligation or binding force possessed by a statute. Conse- 
quently it can be repealed by an ordinary decree. 

In case an emergency ordinance is repealed by the govern- 
ment before the time comes for it to be submitted to parlia- 
ment, the fact must be reported to the legislative body for 
approyal. 

Although there have been some instances in which the 
government acted on the principle that a repealed Emer- 
gency Ordinance need not be submitted to the legislature for 
approval, this construction was a wrong one based on a 
misconception of the nature of parliamentary approval. 
Though a repealed ordinance does not require parliamentary 
approval in order to insure its future validity, the fact of 
its repeal must be reported to the legislature for parlia- 
mentary sanction, for the Emergency Ordinance power be- 
ing in its nature a power which, when parliament is in 
session, can only be exercised by that body, the latter must 
be given an opportunity to inquire whether the exercise of 
the extraordinary power by the executive was justifiable or 
not. If the view mentioned above as held by the govern- 
ment were true, the power of parliament could be arbitra- 
rily encroached upon by the executive without any means of 
control being left to the legislature, for, in most cases, 
owing to their transitory character, Emergency Crtpuices 
may be repealed within a short period. 

Thus, before approval, an Emergency Ordinance may be 
repealed by an ordinary executive decree, but, after parlia- 
mentary confirmation, it can no longer be repealed by an 


* Shimizu, Principles, p. 1195. 
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ordinary decree, for parliamentary approval invests the 
ordinance with the adjective obligation possessed by every 
statute. Such an ordinance can only be repealed by a 
statute or by an Emergency Ordinance. Parliamentary 
approval of an Emergency Ordinance means concurrent ap- 
proval by both Houses of Parliament. Though disapproval 
by one of the Houses will make the ordinance invalid for the 
future such a disapproval must, however, be unequivocal. 
Hence, dissolution cannot be regarded as having the effect 
of disapproval. In case, therefore, parliament has been 
closed, or the Lower House dissolved without any action 
having been taken by parliament on the ordinance, the 
government must submit again the decree to the legis- 
lature at the next session. 

Though, as stated above, disapproval makes an Emergency 
Ordinance invalid for the future, parliament not being an 
independent organ capable of expressing a wish directly 
binding upon the community in general, its approval takes 
effect only after a declaration of the invalidity of the ordi- 
nance has been issued by the government. 

Parliamentary disapproval as stated above has no retro- 
active force. It affects the validity of an ordinance only 
with regard to the future. In case a law has been repealed 
by an Emergency Ordinance the repealed law again comes 
into force upon the issuance of an executive declaration of 
parliamentary disapproval. 

The same applies to the amendment and suspension of 
law. All the organs created or vested with power by an 
ordinance are deprived ipso jure of their competence by such 
a declaration, though the acts done by these organs while 
the ordinance was in force remain unaffected by the decla- 
ration. 


The Budgetary Emergeney Ordinance Power 


The institution of a budgetary or financial emergency 
ordinance power is one of the factors out of which the in- 
stitute of emergency ordinance in its modern constitutional 
form evolved in the first half of the nineteenth century. 
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Long before adoption of constitutional government in 
European countries the taxing power of the king was 
limited by the power of the Estates to withhold assent to 
taxation. Although, with reference to legislative matters, 
the sovereign could, in case of emergency requiring prompt 
action, exercise the dictatorial power of ius eminence, with 
regard to the matters of taxation his power was subject to 
limitations similar to those'* that have later come to be 
imposed upon the other kind of emergency ordinance power. 

With the introduction of constitutional government 
into the German states beginning in the first half of the 
nineteenth century, the system of budgetary emergency 
ordinance was embodied in their constitutions side by side 
with the other kinds of the emergency ordinance power. 
‘he first German constitutions which adopted the system 
of the ordinance power under consideration were: the con- 
stitutions of Bavaria (May 28th 1818), Hesse (December 
17th 1820), Baden (August 21st 1818), Saxony (September 
4th 1831). The example was followed by Braunschweig in 
1832, Hanover in August 1840, the Dukedom of Coburg- 
Gotha in May 1852, Oldenburg in November 1852, and 
Waldeck in August 1853. Beside these German states it 
was adopted also by Turkey in 1878, Bulgaria in 1879, 
Japan in 1898, Montenegro in 1905, and Russia in 1906. In 
a modified and limited form similar power is vested in the 
executive by the new constitutions of Prussia (Article 67) 
and Czechoslovakia (Article 54, clause 8). 


Although tie conditions under which the power could be 
exercised, the extent of the power as well as constitutional 
guarantee provided for against its abuse were diverse, under 
most of the constitutions the power could be exercised: 1. 
When a state of emergency necessitating expenditures exist- 


* Namely the limitations that the emergency power can be exer- 
cised only when the legislature could not be convoked and that the 
ordinances must be submitted to the next session of the legisla- 
ture for its approval. 
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ed ;1® 2. When parliament was not in session,”° or could not 
be convoked ;71 8. With advice and assent of the standing 
committee of the legislature.*? 

With reference to the scope of power, some constitutions 
limited it to control of laws, while some other constitutions 
authorized the executive to take necessary measures to meet 
the emergency.?* Finally, the executive was required under 
most of the constitutions to submit the matters to the next 
session of the legislature for its approval.** 


The Japanese Constitution adopted in the main the sys- 
tem of Saxony. Article 70 of the Constitution reads as 
follows: “When the Imperial Diet cannot be convoked, 
owing to the external or internal condition of the country, 
in case of urgent need for the maintenance of public safety, 
the government may enact all necessary financial measures 
by means of an Imperial Ordinance. In the case mentioned 
in the preceding clause the matter shall be submitted to 
the Imperial Diet at its next session, and its approbation 
thereof shall be obtained.” 


» This condition was universally prescribed by these constitutions 
under the Constitution of Hesse (Article 71) and Bavaria (Article 
15). The condition was external emergency instead of emergency. 


* Under the Constitution of Bavaria and Hesse the power could 
be exercised only when parliament could not be convoked owing to 
external condition of the country. In Braunschweig it was simply 
provided when the legislature could not be convoked. (Article 190.) 
In Baden the emergency power could be exercised when their 
amount of expenditure required by emergency was deemed reason- 
ably considerable in comparison with the expense of convoking the 
legislature. (Article 57.) In Russia the power was limited to 
time of war (Article 117). 


In Hesse, Saxony, Russia, Hanover and the two Reuss. The 


advice and assent of the parliamentary standing committee were 
not required. 


™Saxony (Article 105); Oldenburg (Article 193). See also 
Article 190 of the Constitution of Braunschweig. 


* In Oldenburg disapproval had the effect of rendering the meas- 
ure invalid for the future. (Article 193.) 
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It is maintained by some writers that the difference be- 
tween the emergency ordinance provided for in Article 8 
and that provided for in Article 70 of the Constitution lies 
in the fact that while a budgetary emergency ordinance is 
always in the nature of an administrative order of indi- 
vidual application, the ordinance mentioned in Article 8 
is chiefly of a legislative character. As the result of this 
difference no new tax can be levied nor can the rate of 
taxation fixed by law be changed by the use of the Budget- 
ary Emergency Ordinance power. If any such change in 
taxation is necessary it must be made through the exercise 
of the ordinance power provided for by Article 8. More- 
over, a Budgetary Emergency Ordinance being an act of 
individual application, a parliamentary approval of such 
an ordinance has nothing to do with its validity. 

The present writer cannot agree with the opinion of the 
jurists who are mentioned above. The premise of their 
argument, which states that Budgetary Ordinance is an 
administrative act of individual application is based on 
a misconstruction of the words “financial dispositions,” 
which in the official English translation appear “financial 
measures.” That the words in question include not only 
administrative acts of individual application, but also acts 
of a legislative character may clearly be seen from the com- 
ment made on Article 70 by the framer of the Constitution. 
Ito remarks that by “financial measures” are meant those 
measures which otherwise cannot be taken by the executive 
without the consent of parliament.2® The words “financial 
dispositions” which appear in the original Japanese text 
were used not because of the administrative character of 
the Emergency Ordinance, but merely in view of its tem- 
porary and provisional character. Neither in the text of 
the Constitution nor in the Commentaries of Ito is there 
anything to warrant such a narrow, literal construction 
as that given by the jurists. 


* Shimizu, Principles, p. 1196. 
* Commentaries, p. 129. 
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Hence, the proposition that the suspension, amendment 
and repeal of financial law are outside of the Emergency 
Ordinance power of Article 70 is erroneous. It follows, 
therefore, that the last proposition that parliamentary ap- 
proval has nothing to do with the future validity of a bud- 
getary ordinance is incorrect. Even granting the premise, 
it will be seen that the proposition is utterly unwarranted 
by the provision of Article 70 of the Constitution, for, if 
an emergency ordinance continues in force independent of 
the wishes of parliament, what meaning could the clause 
“its approbation shall be obtained” haye? That the words 
“approval” and “approbation,” which appear in Article 8 
and 70, were used interchangeably and were intended by 
the framer of the Constitution to possess the same consti- 
tutional character is beyond doubt, for Ito attributes the 
difference between the two ordinance powers only to the 
difference in the character of the matters with which they 
deal and to the fact that more severe constitutional limita- 
tions were placed upon the ordinance power provided for 
in Article 70. The objects to be regulated by the budgetary 
emergency ordinance power are limited to financial matters, 
such, for example, as taxation, loans, change of tax rates 
fixed by law, ete. Budgetary emergency ordinances may be 
issued only when parliament cannot be convoked. Par- 
liamentary control, as mentioned in the preceding pages 
in connection with the ordinance power of Article 8, ap- 
plies equally to the ordinance power of Article 70. 


CHAPTER XIV 


Tur GUARANTEES OF THE CoNSTITUTIONALITY AND 


LEGALITY OF ORDINANCES 


As the excellence of public opinion—its good sense, its tolerance, 
its pervasive activity—is the real test of a nation’s fitness for self- 
government, so the power it exerts, being constantly felt as the 
supreme arbiter irrespective of electoral machinery, is the’ best 
guarantee for the smooth and successful working of popular 
government, and the best safeguard against revolutionary violence. 

Lord Bryce, Modern Democracies, vol. 1, p. 161. 


By the guarantees of the constitutionality and legality of 
ordinances are meant the totality of the forces which safe- 
guard the constitutionality and legality of the exercise of 
the ordinance power. These forces may be classified ? accord- 
ing to their nature as legal and non-legal forces. The distinc- 
tion between these two classes of forces lies in the fact that 
the legal forces are forces whose intensity and extensity are 
to a great extent measurable by legal norms, while the non- 
legal forces are forces which operate independently of law. 
The legal forces may be subdivided according to their mode 
of operation and their effects into preventive and remedial 
forces. The former operate anticipatorily and anteriorly, 
while the latter act posteriorly and rectroactively. The non- 
legal forces may also be subdivided into political and social 
groups, which include moral, religious, psychical and eco- 
nomic forces. 


Non-Legal Forces 


The non-legal forces are the creators of the legal forces. 
The non-legal forces are the strongest and most powerful of 
all the forces which guarantee legal and political institu- 


*See Jellinek, Allgemeine Staatslehre, S. 789 ff. 
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tions. They are stronger than the legal forces, for they 
create and destroy the legal forces. The political and legal 
institutions of a country are the adjective manifestations of 
certain combinations of the non-legal forces which exist in 
that country at any given time. Unlike the legal forces 
which operate with certainty in accordance with the mode 
prescribed by legal norms, the non-legal forces are ever 
changeable both in their mode of operation, their direction 
and their intensity. Hence a constitution which represents 
the strongest of the non-legal forces at a given time may not 
represent it at another time. 


When harmony exists between the legal forces and the 
non-legal forces the Constitution is secure from violation 
and its operation is sweeping. When, however, there is 
friction between the vital and the secondary forces the Con- 
stitution undergoes either a peaceful or a violent change and 
a new harmony is created. The violent change takes place 
in the form of a revolution and the peaceful change in the 
form of a revision of the Constitution, either through regu- 
lar legal proceedings or through so-called constitutional 
conventions. 


Whether we start from the Jellinekian autonomic theory 
of legal norms or from the Kelsenian theory of heteronomic 
legal norms, theoretically there is no legal remedy for the 
violation of the Constitution by the sovereign. This applies 
equally to monarchies and to democracies. Suppose the 
voters of the United States should refuse to vote for a 
president or for representatives and senators, or should 
abolish representative government by amending the Con- 
stitution. Is there any legal power which can coerce the 
sovereign people? 

Although in a democracy, where the sovereign organ is 
composed of the majority of the people, such a violation of 
the Constitution is practically inconceivable, in a monarchy 
serious violations are not unlikely to.take place. For 
example, suppose the emperor refuses to convene parliament, 
to appoint ministers after having dismissed the ministry, or 
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to appoint judges, what legal means are there in existence 
by which the emperor may be coerced? Suppose, again, the 
emperor has issued an unconstitutional ordinance, or vio- 
lated the Constitution by the exercise of his power of mili- 
tary command, is there any legal remedy? Under the 
Japanese Constitution the court has no power to declare 
statutes unconstitutional. Though it may declare ordi- 
nances unconstitutional, its power does not extend to the 
military command. The only means of guaranteeing the 
constitutionality of the acts of the emperor is to require 
them to be countersigned by ministers. But the counter- 
signature of a minister, by its very nature, cannot apply to 
aets which have not been performed. Hence, in case the 
sovereign refuses to perform his duties, there is no means of 
forcing him to undertake them. 

Thus the lack of effective legal safeguards against uncon- 
stitutional acts of the emperor is due partly to the legal 
inviolability of the sovereign and partly to the inapplicabi- 
lity of the principle of ministerial countersignature to acts 
of omission. In such cases, since there is no legal guarantee, 
the only forces that operate as preventive guarantees are 
the non-legal forces. The non-legal guarantees exercise this 
preventive and restraining power not only over the sover- 
eign, but also over every branch of the government. 


Social and Historical Forces—The Idea of the State 


The conception of the State and of the sovereign which is 
held by a people has a powerful effect upon the working of 
the government in that country. In the first place, the 
question whether the people have an atomic-individualistic 
conception or a collective-universalistic conception of the 
State has a perceptible effect upon the relations between the 
State and the people. The collective-universalistic con- 
ception of the State is apt to lead its advocates to view the 
State as a mystic entity and to subordinate the interests 
of the people to those of the State, while the atomic indi- 
vidualistic conception tends to minimize the power of the 
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State over individuals. Owing to a historical distrust of 
the executive, this tendency manifests itself especially in a 
country where the people have the atomic-individualistic 
conception of the State and the executive authorities are 
watched by the people with suspicion, and by the legislature 
with jealousy. Hence, generally speaking, it may be said that 
the atomic-individualistic conception, when it is rooted in 
the hearts of the people as a tradition, restrains the execu- 
tive more effectively than does the collective universalistic 
conception of the State. In this respect the Japanese con- 
ception of the State cannot be said to exercise any restrain- 
ing influence at all over the sovereign and the government. 

Owing partly to the influence of German political and 
legal philosophy and partly to native moral, religious and 
political ideas, the Japanese conception of the State has 
been formed along the lines of the collective-univeralistic 
conception of the State. At present there are three schools 
of political thought in Japan. First, there is a group of 
political scientific socialistic writers, and writers on politics 
who represent the school of liberal thought. Secondly, there 
is a conservative school represented exclusively by consti- 
tutional jurists. In the main these jurists may be said to 
be followers of the Jellinek-Labandian theory of the State. 
Lastly, there is a reactionary school represented by Dr. 
Uesugi, an official, and the creator of an oriental pseudo- 
Leviathan. Uesugi’s conception of the State and the Shinto- 
istic-Patrimonial conception of the State are very similar. 
Though the oriental pseudo-Leviathian has become distaste- 
ful to the public and lost its old vigor it is still drawing 
nourishment from official circles, especially those around 
and in the court. 

According to Uesugi, the State is a corporate territorial 
body of individuals governed by a sovereign power. The 
relation between the State and the individual is neither a 
casual relation nor a relation such as that which exists be 
tween a means and an end. It is an organic relation which 
is absolute. The State cannot exist without the individual 
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nor the individual without the State. But the State is not 
an instrument created by the arbitrary will of individuals 
for the protection of their interests. It is an absolute moral 
necessity created by the Final Principles of the Universe. 
It is the highest form of moral entity manifesting in itself 
the principle of the unity of the Universe. The State being 
the highest form of moral being, its aim has no limitations, 
except of course that it cannot accomplish what is actually 
impossible. The aim of the State is all-comprehensive and 
all-penetrating. No delimitation can be set to the sphere 
of activity of the State, for the submission of the individual 
to the State is necessary in order to insure the highest 
development of personality. The aim of the State is deter- 
mined and carried out by the sovereignty of the State. 

The sovereignty of the State is the absolute, supreme, in- 
divisible and self-determining will of the State. It is 
supreme, because it knows no higher will; it is absolute, 
because it exists and is valid not because of recognition and 
consent given to it by the individual, but because of its 
inherent virtue. In occidental states the sovereignty resides 
either in the people or in a class of individuals, but never 
in an individual. If it resides in an individual, it is the 
result of usurpation. Hence the European monarchical 
states are really pseudo-monarchies. In Japan the sover- 
eignty resides in the emperor, not by virtue of usurpation, 
but by right, for the State was given as a treasure to the 
ancestor of the Royal Family, Ninigi-no-mikoto by Amate- 
rasu-Oho-Mikami, the creator of the Universe. Hence Japan 
is the only country in the world which has a monarchical 
form of government pure and simple. 


The State is not a legal person. The juristic theory which 
by a legal fiction considers the State as a corporation was 
invented in order to disguise the real seat of the sovereignty 
by creating a fictitious body and decorating it with the 
sovereign power. This theory is an attempt to effect a com- 
promise between the contradictory principles of popular 
and monarchical sovereignty, and hence may have a certain 
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practical value in those countries where the powers of the 
monarch are usurpatory ones. In Japan, where the title 
to the sovereignty is clear and inherent in the emperor, such 
a fictitious theory is not only without value but even danger- 
ous to the safety of the State. 


In Japan the juristic nature of the State is very clear. 
If the holder of the sovereignty may be called the State, in 
Japan the emperor is the State, and vice versa. The emperor 
owns the sovereign power just as an individual owns his 
property rights. The emperor is the State not in the arbi- 
trary and absolutistic sense meant by Louis XIV when he 
said “L’Etat, c’est moi,” but in the sense that he is the 
personal embodiment of the idea of the State, which is the 
highest form of morality. He is a trinity composed of the 
soul of God, of the soul of the people, and of the ideal of 
Universe, a symbol or object to which it is the highest duty 
of his subjects to submit and for which they must sacrifice 
themselves unconditionally. Hence, it is incompatible with 
the true nature of the throne to say that the emperor is a 
servant or organ of the body politic. He is neither an em- 
ployer nor “der erste Diener” of the State, as it was put by 
Frederick the Great. 


The submission of the subject to the sovereign will is not 
merely a legal duty but at the same time a moral duty. 
Loyalty to the emperor and filial piety are two cardinal 
virtues in Japanese public and private life. Uesugi empha- 
sizes the fact that because of the true monarchical character 
of the empire, all democratic interpretations of the Con- 
stitution and all attempts at parliamentary government 
must emphatically be rejected. The foregoing account of 
Uesugi’s views gives the essence of the doctrine which has 
been for years propagated among central and local govern- 
ment officials and students at the Imperial University of 
Tokio with the approval of the government and of the 
autocrats behind the curtain. 

Uesugi, in order to deceive the reader of the pseudo- 
Leviathan, identifies the State in the abstract, or more 
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exactly expressed, the State as a legal coercive power, with 
a concrete state—the Empire of Japan. In the second place. 
he not only identifies the State in general with a particular 
state but also with a particular form of government as it 
exists in Japan, for he asserts that the emperor is the State. 
All of these assertions are logical and juristic falsifications, 
for the ethical justification of the State—the coercice power 
—has nothing to do either with a particular state or with 
a particular type of distribution of the powers of the State 
within the State itself. By these falsifications Uesugi has 
attempted to impose upon every Japanese the moral duty of 
accepting the Empire of Japan with its existing form of 
government without any criticism. In the third place, he 
transforms the negative and abstract moral duty of recogniz- 
ing the necessity of the existence of the State in human life, 
by introducing the juristic conception of sovereignty, the 
theory of an unlimited and expansive aim of the State and 
the mythology with regard to the origin of the Japanese 
State, into an absolute, (both in quantity and quality), 
divine, legal and moral duty of submission to the State, 
by which he means the emperor. 

The logical and practical consequences of Uesugi’s theory 
are clear. First of all “princeps legibus solutus est” is one 
of the logical consequences. Secondly, whatever the emper- 
or commands has not only the force of law but also ethical 
importance. The Constitution would be a scrap of paper 
and every Japanese a slave in face of what the State con- 
siders its own interest. Under such a theory it is absurd 
to speak of constitutional guarantees against the arbitrary 
acts of the emperor and government. 

Although the present writer doubts very much whether 
Uesugi’s conception of the State has been accepted in its 
entirety even among the most autocratically disposed civil 
and military officials, it cannot be denied that it has had, 
as a social force, a very unfortunate yet strong influence 
among the people, the members of the Upper House, and 
high military and civil officials. 
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It should be noted, however, that, fortunately, such an 
anachronistic conception of the State is steadily losing its 
influence even in official circles. The causes which have 
contributed to the overthrow of this mystic theory are the 
rise of a group of young and vigorous political scientists 
and writers who staunchly advocate democratic govern- 
ment and are opposed to every autocratic and militaristic 
tendency both in internal and foreign policies. Almost all 
of these writers are either professors at non-governmental 
universities or editors of liberal newspapers. In this re- 
spect the growth of a liberal press and of non-governmental 
universities has contributed much to the cause of freedom. 
In Japan liberal political thought or bold criticism of the 
government can hardly be expected from the writings and 
lectures of professors at the Imperial Universities,’ for they, 
being themselves governmental officials, have very litile, if 
any sympathy for the growth of liberalism on the one hand, 
and, on the other hand, they are controlled by governmental 
pressure. 

The second cause of the downfall of Uesugi’s views is the 
growth of socialism and socialistic writers and of the 
labor movement. Until very recent years the publication of 
socialistic writings, even of an academic character, was not 
permitted by the government, but of recent years there has 
been a remarkable change in the attitude of the government 
and of the public, and a translation of the Marx-Engelian 
works, studies of socialism by Japanese writers, and trans- 
lations ef works of famous socialists have been published 
one after another and are now read by the public. These 
changes have been the result of labor movements as well as 
of the socialistic movement of recent years. Despite mili- 
tary and police intervention the labor movement has been 
gaining great strength and trade and labor unions and 


2It is to be noted, however, that in recent years great service has 
been rendered by Professor S. Yoshino to the cause of popular 
government, who, although professor of the Imperial University of 
Tokio, has enlightened the people and government by staunch and 
clear criticism of home and diplomatic policies of the government. 
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similar associations have spread throughout the mining and 
industrial centers of the country, though the unions are not 
recognized by law. 

The results of the growth of the labor movement and of 
socialism have been manifold. First, they have strengthened 
class consciousness and led to a realization of the economic, 
political and ethical rights of the laborer and of the lower 
classes in general; secondly, they have aroused distrust and 
hatred of the capitalists, the government and the nobles; 
thirdly, they have demonstrated the necessity of an orienta- 
tion of new economic, social and political policies along 
popular lines and of a reconstruction of the old ideas and 
morals. Of the negative causes that have discredited the 
autocratic political thought the most important are the 
overthrow of the autocratic German and Austrian Govern- 
ments, the denunciation by foreign critics of Japanese mili- 
tarism, and the serious diplomatic and domestic situations 
that have been brought about by the foreign policies of 
recent years. 

As the result of the causes above described there has been 
created an intense feeling against autocratic government, 
which has caused the government and the Imperial House- 
hold to announce some reforms. In the future this new 
socio-political force will act as a strong preventive guarantee 
against the violation of the Constitution. 


Ethico -Religious Forces 


The power of the State being in the last analysis an ethico- 
psychological force, ethico-religious forces are among the 
most powerful of nou-legal constitutional guarantees. The 
effects of the ethico-religious forces as guarantees differ, 
however, according to differences in the character of reli- 
gious creeds and moral principles. The differences in their 
effects may be seen clearly when we compare the ethics of 
Plato, Spinoza, Fichte, or Hegel with the ethics of the 
Stoics, the Epicurians, Adam Smith or Spencer. Likewise 
Christianity and Buddhism differ in their guaranteeing 
force. 
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In Japan the majority of the people are Buddhists and 
Shintoists.? Shintoism, which is a semi-religion recognizing 
the immortality of the soul, has no influence as a constitu- 
tional guarantee, for it leads to the worship of the ancestors 
of the Royal Family and gives a theocratic character to the 
throne and the State. Loyalty and unthinking patriotic 
sentiment, which are highly estimated virtues in Japan, are 
also apt to make Japanese subjects submissive to the govern- 
ment and to the ruler rather than jealous of their rights. 
In this respect, the governmental monopoly of education, 
especially of moral education, is most unfortunate. From 
the very beginning of constitutional government in Japan 
the government has pursued the policy of monopolizing 
education from the primary school up to the university.* 

The policy of moral education pursued by the government 
has been to create a man submissive to the government in 
every respect. The text books, which are exclusively com- 
piled by the department of education, emphasize the divine 
origin and the sacredness of the throne and the moral value 
of ancestor-worship, but scarcely mentions the ethical value 
of the individual and of liberty. Civics is taught in high 
schools, but it is merely a very brief statement of the official 
construction of the Constitution and the laws. Since the 
government regulates very minutely the instruction which is 
given in the normal and high normal as well as in the 
primary and high schools the professors and teachers are 


3In 1917 there were 213,819 Christians including Catholics. The 
majority of the rest of the population are either Buddhists or 
Shintoists. According to the report of the Department of Education 
there were in’ 1916, 71,643 Buddhist temples, with 51,541 priests. 
The number of Shinto shrines was 117,729, with 14,692 priests. 


4The governmental monopoly of university education was aban- 
doned in 1918 by recognizing private universities. This was a 
great reform and much to be desired. In the early years of the 
history of Japanese private universities, the government used every 
effort to supress the private universities which had democratic 
tendencies, and this policy was much resented by the public. The 
recognition of private universities in 1918 was the result of a 
popular demand for the expansion of university education. = 
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forced to teach what the government orders. In connection 
with the policy of moral education the government gives 
special protection to Shintoism.® 


Public Opinion 


When the various social and political forces existing in a 
community manifest themselves collectively and unitedly in 
the form of public opinion they exert a strong influence upon 
the government and community. Public opinion is a current 
informal manifestation of the general will and in a popular 
government it serves as the compass of the government. 

The influence of public opinion depends, however, partly 
upon the extent to which a community, especially that part 
of the community which runs the government, is accustomed 
to acquiesce in majority decisions, and partly upon the 
quality of public opinion and the extent to which it is 
allowed to express itself. As might be expected from the 
autocratic element in the Japanese government, the influence 
of public opinion is of less importance in Japan than in any 
other constitutional state. This is due partly to failure on 
the part of the government to acquiesce in the demands of 
public opinion and partly to the restriction of freedom of 
the press and of public meeting. 


Lack of Habit of Acquiescing in Majority Decisions 


Although the feudal system was abolished more than 
eighty years ago, the feudal principle of grasping political 
power by forming a personal association under the leader- 
ship of some powerful person has never disappeared in 
Japan. The aim of such associations is mutual protection. 
The lord protects the vassals and the vassals serve the lord 
faithfully. That is the formula of the mutual association. 
The highest aim of the leader is to maintain and increase his 


*The ministers of State Shrines are appointed by the government 
and some of them receive salaries from the government. All of the 
Shinto Shrines are protected by law in their sacredness (Art. 1, 
Ordinance, Sept. 29, 1908) and receive governmental subsidies, 
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power by employing every means at his command. Such 
mutual associations are formed not only in social affairs 
but also in politics. All the Japanese political parties and 
the “groups” in the Upper House have been formed and run 
on the feudal principle. 

IF'rom the inception of constitutional government in Japan, 
“Ton’t let the people interfere with the government” has 
been the motto of the Japanese bureaucrats and the famous 
Imperial Prescript of 1868, which proclaimed that hence- 
forth there should be government by public opinion, has con- 
sistently been ignored by bureaucrats, for conformity with 
public opinion would have thrown them out of office. Hence 
they have spared no effort to supress public opinion and to 
increase their followers in both Houses of Parliament by 
holding out to the members every possible form of patron- 
age. 

The policy of ignoring and suppressing public opinion was 
not discarded by the Hara Cabinet when it came into office 
in September 1918. The coming into power of the Seiyu- 
Kai party was welcomed by the people as heralding the over- 
throw of the bureaucratism, which had been regarded as the 
innate foe of liberalism. But this hope became an illusion 
when the Hara Cabinet, after a series of failures in foreign 
and domestic policies, turned a deaf ear to public opinion 
and remained in office by buying votes in the Upper House, 
by the unscrupulous use of local patronage, and by tyran- 
nical majority rule in the Lower House. The complete 
ignoring by the Hara Ministry of public opinion brought 
forth a series of violent demonstrations against the Ministry 
and created such a bad impression among the people that 
at present there are many writers who distrust parlia- 
mentary government absolutely. 

The autocratic and unconstitutional attitude of the Seiyu- 
Kai Ministry was not one peculiar to it but was due to 
psychological habit deeply rooted in the minds of the people, 
whom it will perhaps take some generations to reform com- 
pletely. This habit was inherited from the feudal régime, 
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when political power was open to any one who was strong 
enough to wrest it from the hands of the ruler, and when 
office was treated as the spoil of the victor. The feudal 
theory was systematically applied by the bureaucrats as a 
principle of political self-preservation. Varties denounced 
cabinet government and bureaucrats not because they really 
wished to see popular government established but because 
political power was closed to them. Hence, it was quite 
natural that the Seiyu-Kai party, when they came into 
power, should have been reluctant to abandon the time- 
honored principle of self-preservation and adopt a new 
principle which would throw them out of power. But the 
ineffectiveness of public opinion in Japan is due not only 
to this autocratic habit of thought but also to the narrow 
compass within which the freedom of the press and of public 
meeting is restricted. 


Restriction of the Freedom of the Press and 
of Public Meeting 


Although the Constitution guarantees the freedom of the 
press and of public meeting,® this freedom is greatly re- 
stricted by the enormous discretionary power vested in the 
administrative authorities. Apart from a number of pro- 
visions in the Criminal Code,’ the freedom of the press is 
restricted by the discretionary power vested in the Ministers 
of War, the Navy, and Foreign Affairs to prohibit the 
publication of matters which they deem prejudicial to the 
interests of the State. The Minister of Home Affairs has 
also the power to prohibit the publication of matters pre- 
judicial to public order and social decency and, in the case 
of the violation of such prohibitions, to seize periodicals, 
newspapers and other publications.? The power to prohibit 


* Art. 29. 

7 Arts. 74, 76, 230, 231 and 233. 

* Art. 27, Press Law. 

* Art. 23, Press Law, Statute No. 41, 1909 and Art. 19, Statute No. 
15, 1893. 
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publication is also vested in procurators with reference to 
criminal cases before they come up for public trial.° The 
power of suppressing newspapers and periodicals is, how- 
ever, exclusively reserved to the courts.’* The freedom of 
meeting is also restricted by the discretionary power vested 
in police authorities. All political and non-political public 
meetings have to be reported in advance to the local police 
and certain classes of individuals are deprived of the right 
to hold public meetings.’” 


Political Forces—System of Checks and Balances 


The distribution of powers in any government and the 
manner in which the administrative and executive depart- 
ments are organized are important elements which must be 
considered in estimating the forces which act as constitu- 
tional guarantees. 


Distribution of the Power of Constitutional Amendment 


In those states in which the legislature initiates consti- 
tutional amendments its.\power acts as a check upon the 
monarch and the government. Under the Japanese Consti- 
tution, parliament does not have the power of initiating 
constitutional amendments. This is one of the most seri- 
ous barriers to the development of popular government in 
Japan. 


Parliamentary Government 


Parliamentary government is far from being fully estab- 
lished in Japan. Its failure to develop is due partly to the 
prestige and power of the bureaucrats, to the existence of 
an autocratic Upper House, and to the influence of the 
Uesugian anachronistic conception of the State held by 
the Genros and their followers, and partly to a lack of 
ability among the party leaders arising from their disbelief 


* Art. 19, Press Law, and Art. 17, Statute No. 15, 1893. 
4 Art. 43, Press Law. 
™ Arts. 1, 5 and 6, Statute No. 36, 1900. 
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in the strength of popular government, and to the indiffer- 
ence of the majority of the voters to popular government. 

One of the strongest political forces now working in 
Japan is the power of the bureaucrats, a class of profes- 
sional officials, ranging from the fifteen-dollar-a-week police- 
man and clerk up to the Ministers and Privy Council- 
lors. Modern Japan, in every important feature of its 
national life, was created by the bureaucrats. It was the 
bureaucrats who raised the hermit state to a modern first- 
class power. Not only do they, as a class, enjoy great pres- 
tige and occupy the highest rank in society, but they form 
at the same time the most arrogant and autocratic group 
in the country, owing to the autocratic spirit they have 
inherited from the old feudal and autocratic régime. 

As 2 class they have a distinct tradition and culture and 
despise the people and deplore popular government. The 
strongest leaders of the bureaucrats are the Genros and 
their followers in the Privy Council and in the Upper 
House. They have made every effort to prevent party 
government and to arrest popularizing tendencies in the 
government. Even at present the Seiyu-Kai Cabinet is 
unable to retain office without the support of these auto- 
crats. 

But the bureaucracy is not the only element that is 
preventing, or at least delaying, the normal development 
of parliamentary government in Japan. To a great ex- 
tent political parties must be held responsible for this. 
The Japanese political parties are political factions, rather 
than parties, for they were formed not for carrying out 
public policies, but because of personal hatred for the 
leaders of other parties. These leaders have a bitter hatred 
for each other, and therfore, they are unable to unite in 
order to fight the bureaucrats. In past years the personal 
hatreds resulting from party strife were often taken ad- 
vantage of by the bureaucrats to increase their own power 
and were thus responsible for lengthening the life of the 
bureaucrats in Japan. 
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Another barrier to parliamentary government in Japan 
is the existence of an autocratic Upper House with a legis- 
lative power equal to that of the Lower House. The most 
influential members of the Upper House are the appointed 
members, who are bureaucrats almost without exception, 
for all of them are high ex-officials who have been rewarded 
with lifemembership by the government in recognition of 
their faithfulness in devoting themselves to the cause of 
autocracy. The majority of the peers stand, of course, for 
autocracy, or, if they do not, they can be bought at a low 
price, for most of them are so poor they are compelled to 
live, partly, or wholly, on their perquisites..* With 
such an autocratic Upper House, no party can remain in 
office without the support of that body. 

Lastly, the indifference of the majority of the voters to 
popular government is another barrier to parliamentary 
government. 


Collegiate and Single-Headed System 


The collegiate organization of offices has the effect of 
keeping the acts of officers within the limits of the law. 
In Japan, in order to secure administrative efficiency, the 
principle of collegiate organization is, with the exception 
of the judicial organization, applied only to advisory and 
technical offices, all of the other offices being organized into 
a single-headed and centralized system. 

There is, however, one collegiate body which has an im- 
portant bearing upon the ordinance power. This is the 
Privy Council, which acts partly as a tribunal to decide 
jurisdictional disputes, and partly as an advisory body to 
the emperor. All governmental legislative drafts and Im- 
perial Ordinances which have penal clauses attached to 


“The peers who are dependent upon their perquisites, are 
estimated to form 70 per cent of the total number of peers who are 
members of the Upper House; 30 per cent of these live entirely 
upon their compensations. Out of 943 peers, 30 per cent are said 
to be propertyless. 
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them must be submitted to the Privy Council. The Council, 
being a very influential body, its decisions, though they 
have no binding force, may to a great extent control the 
emperor and the executive department of the government. 


Self-Government 


In the central government no system of honorary offices 
has ever been employed. Among the local governments 
the prefectures ** are quasi-passive corporations; the gov- 
ernor and the administrative officials of a prefecture are 
officials of the central government and perform, to a great 


“4 A prefectural assembly is composed of at least 30 members, this 
being the number fixed for a small prefecture containing 700,000 
inhabitants. An additional representative is elected for every 50,000 
inhabitants in a prefecture containing 700,000 to 1,000,000 inhabit- 
ants, and so on. Citizens residing in the prefecture who are voters 
in a city, town or village in the prefecture and who pay taxes 
amounting to at least 3 yens are entitled to elect the members of the 
assembly, while those who are eligible to the assembly must pay a 
national tax of not less than 10 yen. Election to the assembly is 
direct and is based on the single vote and the select ballot system. 
The power of the assembly is partly deliberative and partly advis- 
ory; the matters submitted to it are of the economic and financial 
character. The assembly may also submit its opinions and advice 
to the governor and the Minister of Home Affairs on matters relat- 
ing to the prefecture. The council is a quasi-deliberative body, and 
exercises the power of supervision over the local government and 
the business of the prefecture as well as over the cities, towns and 
villages in the prefecture. The body consists in most cases of ten 
members, some of whom are officials of the prefecture. The others 
are elected from among the members of the larger assembly. The 
governor ot the prefecture acts as the president of the council, which 
also contains two other executive officials of the prefecture, who are 
nominated by the Minister of Home Affairs. Besides having the 
power of supervision over the administration of the prefectural 
government and of the municipal and rural governments in the pre- 
fecture, the council acts as an advisory body to the governor and the 
Minister of Home Affairs, deliberates and decides matters handed 
over to it by the assembly and, in certain cases prescribed by the 
laws, acts in place of the assembly, elaborates decrees passed by the 
assembly, and finally acts as an administrative tribunal. See Law 
of March 16, 1899. 
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extent, the business of the central government, though each 
prefecture has a popular representative body and an execu- 
tive council consisting partly of officials and partly of 
members of the popular assembly. 

In Japan it is only the cities, towns and villages ** which 
have the character of self-governing bodies in the strict 
legal sense. In these active corporations, however, the 
elective principle is applied only to the chief executive. 
All other executive and administrative officials are ap- 
pointed by the chief executive. The autonomy enjoyed by 
these local governments is relatively narrow. They have 
no police power either of their own or delegated to them 
by the central government. The central government con- 
trols the local governments, but the latter have no per- 
ceptible influence over the former. 


Legal Forces 


The legal forces may be conveniently discussed by divid 
ing them into responsibility of officers, control and reme- 
dies. Control may be subdivided into parliamentary and 
administrative control, and remedies into administrative 
and judicial remedies. 


Civil Responsibility of Officers 
Responsibility of officers may be divided into criminal, 
civil and administrative responsibility. 


%The municipal and rural self-governing bodies have a wider 
autonomy then the prefecture. A city has an assembly and an 
executive council, with powers similar to those of the corresponding 
bodies in the prefectures. Towns and villages have assemblies, but 
no executive councils. The property qualifications for the franchise 
and for eligibility to election is the payment of at least 2 yen in 
direct local taxes for two years. Mayors are elected by the citizens 
with the approval of the emperor, while the chief executives of 
towns and villages are elected by the citizens with the approval of 
the governor of the prefecture in which they are situated. 

By the local-government reform of 1921, the number of voters was 
increased to about 7,500,000 and the old three class system of voters 
was simplified into a two class system. At present there are 78 
cities, 1,314 towns and 10,885 villages. 
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Torts committed by officers when not exercising their 
powers as officers are torts committed by private individ- 
uals, and as such they are outside of the scope of the pres- 
ent subject. The civil responsibility of officers is limited 
to responsibility for torts committed by them in the exercise 
of their powers. Since no special law** regulating the 
civil responsibility of officers has been enacted, civil re 
sponsibility is governed by the provisions of the Civil 
Code.1? Officers are civilly responsible only for those acts 
which violate laws and ordinances of a legislative charac- 
ter. Hence, in default of any provision to the contrary, 
they are not civilly responsible for acts done in violation 
of instructions and general rules of an administrative 
character. 

Officers are, however, not necessarily responsible for any 
act which violates the laws. Civil responsibility is limited 
to responsibility for intentional violations of the law and 
violations due to gross neglect of duty. Hence, officers 
possessing discretionary powers cannot be held responsible 
for misfeasance. 


Criminal Responsibility 


The criminal acts committed by officers may be divided 
into criminal acts committed in connection with official 
duties and acts which have no connection with duties as an 
officer. 


Acts Done as Private Individuals 


When criminal acts which bear no relation to their official 
duties are committed by officers, they are-to be treated as 
criminal acts committed by private individuals. In such 
cases no question can arise with regard to the responsi- 
bility of officers. 


1% There are, however, a number of statutes which regulate specifi- 
cally the civil responsibility in certain matters. Art. 6, Statute No. 
58, 1908; Art. 14, Statute No. 96, 1890. 

1 Art. 709 ff, Statute No, 89; Art. 18, Statute No. 26, 1914. 
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Official Delicts or Criminal Acts Convmitted by 
Officials in Their Official Capacity 


Official delicts may be divided into true official delicts 
and quastofficial delicts. The former are those criminal 
acts which involve an intentional misuse of power *® and 
the latter are those which are based upon an improper 
use of the official status.° The former are criminal acts 
which infringe upon the rights of others either through an 
improper exercise of power or through non-performance of 
official duties, and hence can only be committed by officers 
who are in active service, while the latter are acts in which 
officers make a criminal use of their official status, and 
hence can be committed not only by those who are in 
active service, but also by those who have been suspended 
from office. 


Control—Administrative Control—Powcr of Supervision 


The administrative department of the government is 
organized on the principle of command and supervision. 
It is the duty of the administrative supervisor to see that 
the administrative work of his inferiors is lawfully and 
properly executed, and the latter are required to obey and 
execute the command and instructions of their superior. 
From this organic relation follows the power of super- 
vision which the administrative superior has over his in- 
feriors. 

The power of supervision consists of two distinct powers, 
preventive and remedial. The preventive power manifests 
itself in two forms, namely, the power to examine the 
actions of lower authorities, and the power to require re- 
ports from them with regard to the discharge of their 
duties. The remedial power is the power of reviewing and 
reversing the decisions of lower authorities. This power, 
being remedial in operation, will be discussed later on. 


18 Arts, 193, 194, 195, Criminal Code. 
” Art. 127, Criminal Code. 
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It is to be noted that administrative control as a means 
of insuring the legality and constitutionality of ordinances 
does not apply to the ordinance power of the ministers and 
of the emperor. Its operation is practically confined to 
controlling the ordinance powers of the colonial and local 
governments. 


Power of Administrative Officers to Examine the 
Constitutionality and Legality of Ordinances 


Every ordinance, of whatever kind it may be, depends 
for its execution upon administrative officers. Hence, the 
question as to whether an administrative officer has a right 
to examine the constitutionality and legality of an ordin- 
ance issued by a superior authority is a question that can- 
not be overlooked in the study of the constitutional guaran- 
tees. This problem involves two questions: first, the right 
of ministers, and secondly, the right of administrative 
officers to examine such an ordinance. 


The Right of Ministers of State 


A minister is an officer of the State. Hence, like all 
other ofiicers, it is his duty to obey the orders of the em- 
peror, who acts as the supreme organ of the empire. He 
has, however, a status quite distinct from that of an ordi- 
nary officer. He is not merely an officer, but a minister 
who is absolutely responsible to parliament for the actions 
of the sovereign. Responsibility presupposes free will. No 
one can be held responsible for an act which was done 
without his consent. It follows, therefore, that the min- 
isters must have a complete right to refuse to assent to or 
to countersign acts of the sovereign which they consider 
either inexpedient or unconstitutional.?® This is a funda- 


*» Shimizu maintains that a minister has no right to refuse to 
countersign a document on the ground that it would make the minis- 
ter sovereign by making the emperor unable to do any act without 
the advice and assent of his minister. (Principle, p. 673). This is 
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mental difference which exists between the status of a con- 
stitutional minister and the status of an ordinary officer 
and of a minister under the ancient régime. Under the 
régime of absolutism a minister had no more right than 
an ordinary officer to refuse to assent to the acts of the 
sovereign, for whatever the monarch orders has the force 
of law. He had no responsibility and no duties distinct 
from those of an ordinary officer. In a constitutional 
government the monarch is the eye of the law, but has no 
more arbitrary power than a petty official. His power is 
limited or at least conditioned by the power of parliament 
and by the responsibility of his ministers. No decrees of 
the sovereign have binding force unless countersigned by 
a minister. A minister cannot countersign an unconsti- 
tutional decree. If he does so, he is responsible criminally, 
civilly or politically as the case may be. An ordinary offi- 
cer may free himself from responsibility by pleading that 
he acted under the orders of the emperor, but a minister 
cannot make such a plea,.for he has a complete right and 
solemn duty of refusing to do what he thinks inexpedient 
and unconstitutional. 


The Right of Subordinate Administrative Officers 


No administrative efficiency can be secured unless the 
officers are made subordinate to their superiors. But, since 
constitutional government is a government of laws and 


an erroneous opinion which confuses cause and condition. The true 
mark of a sovereign does not consist in the fact that he can act 
arbitrarily, for if this were so there could be no constitutional goy- 
ernment. The criterion of a sovereign organ lies in the fact that 
its will is the last legal cause of the acts of the State. Ministerial 
contersignature is not the cause, but the condicio juris of the bind- 
ing force of a decree of the emperor. Hence, the right of the minis- 
ter to refuse to contersign does not in any way deprive the emperor 
of his sovereign character. 

If the opinion of Shimizu were true it would deprive parliament 
of its power to participate in the amendment of the Constitution for 
the emperor cannot amend the Constitution without the assent of 
parliament. 
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not of men, no constitutional government is conceivable in 
which the lower officers are absolutely subordinated to 
their superiors and are not allowed to exercise any inde- 
pendent judgment as to the constitutionality and legality 
of the orders which they are obliged to execute. 

These two political and technical requirements render it 
very difficult to answer the question as to the right of an 
administrative officer to inquire into the constitutionality 
and legality of the orders of his superiors. Many answers 
have been given to this question by jurists. In the main 
they may be divided into three groups. One group of 
writers ** maintains that an officer has the right of in- 
quiring into the legality of both the form and of the con- 
tents of an order. In other words, these writers apply to 
the question the principle which governs the responsibility 
of Anglo-American officers. Another group of writers holds 
that an officer has merely the right of tendering his re- 
monstrances to his superior in case he thinks an order is 
illegal.” According to this theory the officer has no right 
to refuse to execute the orders of his superior in case his 
remonstrances are rejected. Lastly, there are some writers 
who state that an officer has only the right to issue the 
order.”* 

The opinion of the last group of jurists has been gener- 
ally accepted by Japanese writers. The present writer, 
however, thinks that this prevailing opinion is erroneous. 
The principle that no one can lawfully do an act which is 
forbidden by the law as the expression of the supreme will 
of the State is fully recognized in Japan. The binding force 
of law is two-fold; internally it binds the State and its 
organs and externally it binds the subjects to act in accord- 

*% Loning and Stengel, cited by Minobe in his Administrative Law 
of Japan, p. 246. 

*2G6nner, Bluntschli, Gerber, Schiilze and Ronne. See Meyer, 
Lehrbuch, des deutschen Staatsrechts, S. 595, and Stein, S. 237. 

In minor points these writers differ in their opinion. See 


Meyer, Ibid., S. 595; Minobe, Ibid., p. 246; Laband, Deutsches 
Reichsstaatsrecht, S. 99. 
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ance with the prescript of the law. Hence the above prin- 
ciple applies not only to subjects, but also to the officials 
of the State. It follows, therefore, that if it is the duty of 
an officer, according to the prevailing opinion, to obey the 
order of his superior without regard to its conformity to 
law, this duty must be derived from or sanctioned by law, 
since the emperor, by the use of his power of fixing the 
administrative organization, cannot abrogate statute. In 
Japan the duties of officers are, except in a few instances, 
regulated by Imperial Ordinances, and hence the prevailing 
opinion which is based on these executive regulations is 
without ground. 

If the opinion of the writer is correct, the right of an 
administrative officer to inquire into the legality of the 
orders of his superiors must extend not ouly to the ques- 
tion of the competence of his superiors, but also to the 
question of the legality of the contents and of the form of 
an order. In case the contents of the order violate statutes 
the officer has a complete right to refuse to execute it. In 
case, however, the contents of the order merely violate a 
higher ordinance he has no right to refuse to execute it. The 
first of these propositions is derived from the principle of 
the subordination of ordinances to statutes and the second 
from the principle underlying the administrative hierarchy 
as set forth in the ordinances fixing the administrative 
organization. Although the former proposition will, to a 
great extent, undermine the hierarchical organization of the 
administrative branch of the government, it is the legal 
and logical consequence of the Japanese system of regula- 
ting the civil service by executive decrees. 

Though an administrative officer has no right to refuse 
to execute the orders of his superior in ease they violate 
merely a higher executive act, there are some exceptions 
to this general rule. They are absolute incompetence, im- 
possibility of performance, and lack of due form. 

It is not the duty of any officer to obey an order whieh his 
superior has in general no power to issue. For example, 
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a police magistrate has no power to issue a warrant for 
the collection of taxes, and hence a lower police officer has 
the right to refuse to execute such a warraant. 

An order which commands a man to do an act which is 
either legally or absolutely impossible is null and void. 

The forms assumed by executive acts differ according to 
the nature of each act. With regard to ordinances there 
are, generally speaking, two forms. The law-making ordi- 
nances must be published in order to be brought to the 
notice of the public, while the administrative ordinances 
do not necessarily require publication. Besides these gen- 
eral forms, there may be special legal requirements for 
each ordinance, such, for example, as the requirement of 
countersignature by a minister for Imperial Ordinances, 
and signature by the governor for prefectural orders, etc. 


The Right of Military Officers 


Military law is a special kind of law and has a peculiar 
relation to the law which governs civilians. Hence, the 
principle which applies to civil officials does not, in default 
of any provision to the contrary, apply to soldiers and offi- 
cers. Three exceptions must, however, be mentioned. First, 
the military decrees of the emperor must be countersigned 
by a minister; secondly, a military command cannot order 
the performance of an absolutely illegal act, and lastly, 
the principle of absolute incompetency applies to the mili- 
tary as well as to the civil power. 


Parliamentary Control 


Parliamentary control may be divided into control by 
legislation, financial control, and control by address, inter- 
pellation and interpretation. 


Control by Legislation 


Legislative control may be employed both for repressive 
and preventive purposes and has no limitations except 
those which are imposed upon it by the Constitution. 
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Financial Control 


Owing to the constitutional limitations upon the budget- 
ary power of parliament, financial control is not so effective 
in Japan as in other countries. 


Control by Interpretation—Interpellation—Address 
and Resolution 


Both Houses of Parliament may, on the motion of more 
than thirty members, make an address to the emperor on 
any matter within the power of parliament.** The address 
must be in written form and must be presented to the Crown 
by the Speaker of the House. The contents of an address 
may be either declaratory or petitional. The address may 
set forth the opinions of the House or draw the attention of 
the emperor to certain facts or ask the emperor to do a 
certain thing. Since neither the Constitution nor the law 
regulating the organization of parliament limits the number 
of addresses that can be made within a session, each House 
may direct as many addresses as it pleases to the sovereign. 

When an address is in due form the emperor has no right 
to refuse to receive it. Whether he will act in accordance 
with the wishes of parliament as expressed in the address 
is a question of fact, not of law. In Japan, where parlia- 
ment has no power to initiate constitutional amendments, 
addresses to the emperor may be employed as substitutes 
for the initiative. 


Interpellation 


The members of each House may, on the motion of more 
than thirty members, put questions to the government.’° 
The questions must be put in written form and forwarded 
to the government through the Speaker of the House. The 
minister or ministers to whom the question is addressed 


* Art, 49, Constitution, and Art. 51 of the Law Concerning the 
Organization of Parliament, Statute No. 2, 1889. 


* Art. 48, law concerning the organization of parliament. 
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may respond or not,”* as they please. In the former case 
he, or they, may either answer immediately or fix a date for 
giving answer later on. In the latter case the reason for 
their refusal to answer must be communicated to the inter- 
pellators.?” 


Resolutions Directed to the Government 


ach House may pass resolutions directed to the govern- 
ment.** As in the case of addresses to the emperor, the 
Houses can take up the matter only on the motion of more 
than thirty members.*° Resolutions must be put in written 
form and must be forwarded to the government through the 
Speaker. A resolution directed to the government deals 
only with the opinion or policy of the House. 


Interpretation 


The members of both Houses may put questions, with the 
consent of the Speaker, to the ministers and government 
commissioners at any time during a debate, both on the 
floor and in committee. 


Remedies—Administrative Remedies 


In discussing the power of supervision reference has been 
made to the power of cassation and revision. The power of 
cassation and revision may be exercised by the superior 
administrative officers either on their own initiative or on 
the appeal of some individual who deems himself to have 
been injured by the act of an inferior. 


Power of Cassation and Revision 


The emperor may repeal and revise ordinances issued by 
the subordinate organs of the government. This power may 


* Art. 49, Ibid. 
7 Art. 49, Ibid. 
% Art. 40, Constitution. 
* Art. 52, Ibid. 
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also be exercised by the Prime Minister and the other 
cabinet ministers, governors of prefectures and the governor- 
general of a colony. The ordinance which is to be annulled 
or revised may be either injurious to the public interest or 
illegal. The power of cassation and revision being a mani- 
festation of the power of supervision, the authorities who 
may exercise it are not limited to those mentioned above, 
but include, in the absence of any specific provision to the 
contrary, all superior administrative authorities. 

As stated above, the objects which are dealt with by the 
power of cassation and revision are either illegal or inop- 
portune ordinances. What is an illegal ordinance? What 
makes an ordinance inopportune? The latter question is 
one of fact and can be answered only with reference to a 
concrete case. The former is one of law, which cannot be 
studied in detail in connection with the power of cassation. 


Illegal Ordinances 


In the broader sense an illegal ordinance may be said to 
be an ordinance which is either null or voidable. The differ- 
ence between an ordinance which is null and one which is 
voidable lies in the fact that the former has no existence in 
the eyes of law and hence is absolutely devoid of binding 
force, while the latter, though deficient in some respect, 
retains its force until annulled by the competent authorities. 


Null Ordinances 


An ordinance is absolutely null and void in the following 
cases: Adjective defects may be divided into those of form 
and those of procedure. 


Defects in Form 


A law-making ordinance must be published in due form in 
order that it may be brought to the notice of the public. An 
Imperial Ordinance must be issued under the sign manual, 
and the Great Seal, must be dated and signed by the Prime 
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Minister, and must bear the countersignature either of the 
Prime Minister or of some other minister.*° 


Failure to comply with any one of these forms makes an 
Imperial Ordinance void. An Imperial Ordinance must 
refer to the Article of the Constitution under which it is 
issued.*t Cabinet orders,** departmental orders,** prefecture 
orders,** must likewise be signed by the Prime Minister, 
the heads of the departments and the governors respectively. 
Ordinances issued by one organ of the government with the 
approval of other organs must be published with a note to 
that effect.*° The ordinances of the central government and 
the ordinances of local and colonial governments each have 
their own form of promulgation. The former are published 
in the official Gazette ** and the latter in the gazettes *’ of 
the respective colonial and local governments. 


Defects in Procedure 


Some ordinances ** must, before promulgation, be sub- 
mitted to a collegiate organ for approval, and, in some 
cases, ordinance power is vested in a collegiate organ.*® In 


* Art. 7, Imp. Ord. No. 6, 1909. 

SArti-7, Lbid. 

» Art. 10, Ibid. 

ert. 10, Ibid. 

* Art. 1, Ord. No. 199, 1892, and see also Art. 2, Ord. G. General of 
Chosen, No. 1, 1903; Art. 1, Ord. 103, G. General of Taiwan, 1901. 


Art. 7, Ord. No. 6, 1909; Art. 2, Statute No. 30, 1907; Art. 2, 
Statute No. 35, 1859; Ord. of G. General of Chosen, No. 1, 1910; Ord. 
of G. General of Taiwan, No. 103, 1901; Ord. of G. General of Kanto, 
No. 4, 1919. 

* Art. 12, Ord. No. 6, 1909. 


*‘TArt, 2, Ord. No. 199, 1892. 

%s Art. 13, Ord. concerning the organization of the House of Peers; 
Art. 8, Ord. concerning the organization of the Privy Council; Art. 
5, Ord. concerning the organization of the Cabinet. 

” Art, 1, Ord. No. 21, G. General of Taiwan, 1899; Art. 41, Statute 
No. 64, 1899. 
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the former case an ordinance issued without the approval of 
the collegiate organ is void owing to the defect in procedure. 
Lack of a quorum and of the required number of votes have 
the same effect upon the ordinance. This applies also to 
ordinances issued by a collegiate organ. 


Substantive Defects 


Substantive defects may be divided into lack of compe- 
tence and illegality of contents. 


Lack of Competence 


The State can act only through its organs. The act of an 
individual is valid as the act of an organ only when it is 
within the legal competence of that organ. Hence an ordi- 
nance issued without competence is void. Lack of com- 
petence is, however, to be distinguished from the non-exist- 
ence of competence, on the one hand, and excess of power, 
on the other. The difference between an act done in excess 
of competence and one done when competence does not exist 
consists in the fact that the former is null, not because the 
organ that has issued the act in general has no competence 
to perform that kind of act, but because it has no competence 
to perform the specific act under question. For example, 
an ordinance issued by a private individual or by parliament 
or a police ordinance issued by the Minister of the Treasury 
is an act done in the complete absence of competence, because 
neither the individual nor parliament has any power to 
issue ordinances. Likewise, the issuing of a police ordinance 
by the Minister of Finance is an act which he is not com- 
petent to perform because he has no power with respect to 
police affairs. Hence in cases in which there is an absolute 
lack of competence to do a given thing no question as to a 
remedy can arise, for acts performed in such cases have no 
legal existence. Administrative authorities and courts must 
dismiss an application for a remedy for such an act on the 
ground that no such administrative act as that for which a 
remedy is sought exists. 
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Lack of competence differs from excess of power in that 
an act done in excess of power is not necessarily void but 
voidable, while an act done in the complete absence of 
competence is null and void. Lack of competence may be 
either due to ratio materiae or ratio loci. 


Lack of Competence in Ratio Materiae 


Each minister may issue departmental ordinances under 
the charge of the Minister of Foreign Affairs, but only with 
regard to matters placed under his jurisdiction. Hence, for 
example, the Minister of War has, in the absence of an 
express provison, no ordinance power over matters placed 
under the charge of the Minister of Home Affairs. 


Lack of Competence in Ratio Loci 


The governor of a prefecture has ordinance power only 
with regard to matters within his prefecture. Hence an 
ordinance issued by the governor of prefecture A regulating 
the administration of the police department in prefecture B 
is invalid. This applies not only to prefectural orders but 
also to the ordinances issued by colonial government, cities 
and villages. 


Illegality of Contents 


1. An ordinance which violates a constitutional or statu- 
tory provision is void. 

2. An ordinance which violates another ordinance issued 
by superior authorities is also void. 

3. Lex non cogit ad impossibilia. An ordinance com- 
manding the performance of what is absolutely impossible 
is void. 

4. An ordinance in order to be valid must be under- 
standable by the community in general. Hence an ordinance 
issued in a foreign language is void. 

5. Equally void is an ordinance which contains contra- 
dictory commands or a command without an object. For 
example, a police ordinance which contains two contra. 
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dictory clauses, one prohibiting an act A and the other com- 
manding the performance of the act prohibited by the other 
clause, has no force. Likewise, an Emergency Ordinance 
repealing a law without specifying the law to be repealed, 
or imposing a tax without mentioning the object of the 
taxation is void. In case the wording of an ordinance is 
devoid of meaning owing to a misprint in the official 
gazette, the ordinance is not in itself void but remains 
unenforceable until corrected by a competent authority. 


Voidable Ordinance—LEx«cess of Power 


An ordinance issued in excess of the power of the issuing 
organ is not null but voidable, that is, it remains in force 
until it is withdrawn. An official may exceed his powers 
either by misconstruing them or by using them inoppor- 
tunely. An ordinance, issued as the result of an inoppor- 
tune exercise of power may either be prejudicial to the 
public interests or in violation to the wishes of superior 
authorities. 


Defects in the Formulation of Will 


Fraud, threat, coercion, or error makes an ordinance void- 
able,*° but not necessarily null and void. The act of mak- 
ing known the fact that an ordinance is void is of course of 
a declaratory character. In the case of a voidable ordinance, 
cassation, as a rule, has retroactive force. This retroactive 
force is, however, limited by the interests of the subjects of 
the State. Hence, for example, cassation of a voidable ordi- 
nance cannot have the retroactive effect of annulling an 
administrative act to the disadvantage or injury of an in- 
dividual. In the case of an ordinance which imposes a 
burden or a duty cassation may also have retroactive force. 


Ww. Jellinek, Gesetzs Gesetzesanwendung..... , &. 237. SAMepn- 
trary view is held by Minobe, Administrative Law, p. 196. 
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Exercise of the Power of Cassation and Revision on the 
Appeal of an Individual 


An individual injured by the executive power may secure 
a remedy either by petition or by administrative recourse. 

Every Japanese subject has the right of petition.** He 
may address petitions not only to parliament and to the 
executive and administrative authorities but also to the 
emperor. Since, however, a petition has no obligatory force 
upon the organ to whom it is addressed, its effect is limited 
to calling the attention of the authorities to the grievance 
of the petitioner. 


Administrative Recourse (Beschwerde, Recours Formel) 


The right of administrative recourse is granted only 
for administrative acts as distinguished from ordinances. 
Hence, as guarantees of the legality of ordinances, the effects 
of administrative recourse are indirect, for the cassation or 
repeal of the illegal ordinance under which the act in 
question was done is not the direct object of the remedy. 


Matters for Which Administrative Recourse is Granted 


Under the existing law the right of administrative re- 
course does not extend to all illegal and inopportune ad- 
ministrative acts, but is limited to the following matters: 
Matters enumerated in the law of administrative recourse 
of October 7, 1890, namely, levying taxes and fees, recovery 
of taxes, refusal to issue licenses or cassation of licenses 
already issued, water and other public works, disputes over 
boundaries between public lands and land owned by private 
individuals or corporations, and local police matters.*? Ad- 
ministrative recourse is allowed either by laws or by 
Imperial Ordinances.** 


“ Art. 30, Constitution. 
“ Art. 1, Ibid. 
* Art. 1, Clause 2, Ibid. 
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Persons Who May Have Recourse 


The only person who may exercise the right of administra- 
tive recourse is one whose rights or interests protected by 
the law have been directly injured by an administrative act. 
Corporations,** local governments,*® and administrative 
officials as well as individuals have been granted recourse.*® 


Administrative Authorities Acting as Administrative 
Tribunals 


As a rule the organ which acts as an administrative 
tribunal is the organ which has the supervisory power over 
the authorities for whose act an administrative remedy is 
sought. There are, however, some exceptions: with refer- 
ence to tariff,*” income,** and prize cases *® special tribunals 
have been created for administrative recourse. In cases 
where there is no superior authority the administrative 
authorities whose decision is being brought into question 
act as an administrative tribunal. This is the case with 
regard to the Ministers of State.°° The organs which may 
act as tribunals are not limited to organs of the central 
government. With regard to cases arising out of local 
taxation, prefectural councils * and city councils act in 
the capacity of administrative tribunals. 

As a rule, an appeal lies from the decision of a lower 
tribunal to that of a higher one. In cases in which questions 
of law come up, an appeal frequently lies directly to the 


“ Art, 7, Ibid. 

4 Art. 10, Statute No, 68, 1912.: 

4 Art. 10, Clause 2, Ibid. See also Arts, 36, 38, 90, 130, Ibid. 
* Art, 69, Statute No. 61, 1899. 

* Art. 36, Statute No. 17, 1889. 

“ Clause 11, Art. 16, Imp. Ord. No. 180, 1914. 

* Art, 2, Statute No, 105, 1890, 1899. 

5 Art. 7, Clause 2, 115, Statute No. 64. 


"Clause 2, Art. 130, Statute No. 68, 1911; Art. 33, Statute No. 69, 
1911. 
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administrative court. A number of exceptions to the above 
rule are made by statutes. In the first place, in case there 
is no superior administrative authority, the administrative 
authorities of the first instance act at the same time as the 
tribunal of the last instance. In the second place, in cases 
in which a special tribunal has been provided no appeal lies 
from the decision of that tribunal to that of a higher author- 
ity. An example of the former class of cases may be found 
in the decisions of the Ministers of State and of the latter 
in those of the special tribunals mentioned on the preced- 


ing page. 
Proceedings and Judgment 


A detailed discussion of these subjects being beyond the 
scope of the present treatise, a brief discussion will be suffi- 
cient for our present purpose. A complaint must be filed — 
in written form, within a period prescribed by law, and 
directed to the reviewing authority through the medium of 
the authority for whose act remedy is sought.** The filing of 
a complaint does not have the effect of suspending the force 
of the administrative act complained of,°* but neither does 
it prevent the superior administrative authority from sus- 
pending it at its discretion. 

Pleadings are made in written form and, as a rule, the 
principle of viva voce examination is not adopted. But if 
the administrative authorities deem it necessary, viva voce 
examination of the case may be held.*® The petition may 
either be refused or granted. In the former case the re- 
fusal must be accompanied by a statement of the reasons 
for the action of the authorities. In the latter case the 
judgment may either be in favor of or against the applicant. 
The superior administrative authority has the power to 
cancel the act complained of by the applicant as well as 


S Art, 7 and 8, Statute, Ibid. 
5 Art. 12, Statute, Ibid. 
Art. 12, Statute, Ibid. 
* Art. 13, Statute, Ibid. 
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power to issue a new decision in place of the decision which 
has been brought in question. 


Judicial Remedies—The Administrative Court 


In the main, three systems of judicial remedies have been 
provided for administrative acts. 


System of Judicial Remedy in Europe and America 
Unitary System 


In the countries where English law prevails, the ordinary 
courts are vested with jurisdiction not only over civil and 
criminal cases but also over administrative cases. In 
England, the British dominions and the United States the 
principle of the organic separation of civil and criminal 
cases from administrative cases is not adopted. 


System of Separation 


Under the system of separation the cases arising out of 
administrative law are under the jurisdiction of special tri- 
bunals consisting of judges with qualifications different from 
those of the judges of the ordinary courts and in default of 
an express provision of law to the contrary the ordinary 
judicial courts have no jurisdiction over administrative 
cases. This is the system which has been adopted in France, 
Austria, Germany, Japan and Italy. The French and Ger- 


“The adjective organic is used here to avoid the misunderstand- 
ing that in these countries there is neither administrative law 
nor special principles governing administrative cases. On the 
contrary, both the American and English courts have adopted 
certain principles with reference to administrative cases. In these 
countries, however, the principle of organic separation is not adopted, 
the ordinary courts having jurisdiction over administrative cases. 

Although in the United States special courts, such as the Com- 
merce Court, and Court of Custom Appeal, have been created, they 
are exceptions. Moreover, the separation is only nominal, for appeal 
may lie to higher judicial courts from the decisions of these special 
courts. 
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man systems present distinct types of organization. A\l- 
though, as regards the essential characteristics of adminis- 
trative courts, there is no difference between them; the 
German type of administrative court differs from the French 
type in that it constitutes an organization unit, while the 
French type is, owing to historical reasons, a part of le 
Conseil d’Etat, or, in Italy, of the Concilio di Stato, which 
acts both in a judicial and a deliberative capacity.°* The 
Japanese administrative court is of the German-Austrian 
type. 
Mixed System 

The mixed system is found in Belgium,®® Greece and Nor- 
way.°° Although, under this system, administrative cases 
are separated to some extent from civil and criminal cases, 
the organization of the administrative court is very frag- 
mentary, the cognizance of administrative cases being vested 
in numerous central and local commissions consisting of 
judges who have, as a rule, none of the specific qualifica- 
tions which are required of the judges of the French and 
German administrative courts. Since, moreover, under this 
system appeal may lie always to the supreme judicial court, 
these numerous administrative tribunals are not, strictly 
speaking, administrative courts. It may be said that the 
mixed system tends more strongly towards the unitary 
system than towards the system of separation. In the 
countries which have adopted it, especially in Belgium, the 
administrative courts are, owing to their imperfect organiza- 
tion and scanty powers, gradually losing their influence.*! 


Organization of the Japanese Administrative Court 
Organization 
Although all the cases which are to be brought before the 
administrative court must first be brought up before the 


5 Jéze, S. 182; Brusa, S. 212 ff. 
®Wrrera, S. 131 ff. 

© Minobe, p. 541. 

* Brrera, S. 131 ff. 
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administrative tribunals mentioned in the preceding pages, 
these tribunals are not administrative courts either in their 
organization or procedure. There is only one administrative 
court that has a special procedure and organization. It is 
a court of first and last instance in the strict sense. The 
court consists of more than fifteen justices * including the 
Chief Justice, who is the president of the body. These 
justices are appointed by the emperor from among the 
judges and administrative officers of more than thirty years 
of age who have served for more than five years in their 
respective departments. Their independence is guaranteed 
by the Constitution. They can be removed only for cause ** 
as prescribed by law and upon the adoption of resolution by 
a general assembly of the judges of the administrative 
court. The court discharges its judicial business in three 
sections, which act independently of each other. Each sec- 
tion consists of not more than five judges, including the 
sectional head, and decisions are given by a majority vote.** 


Administrative Cases 


There are two methods of delimiting the power of ad- 
ministrative courts. In ante-bellum Austria, Wiirttemberg 
and France the jurisdiction of the administrative court was 
fixed by means of a general authorization clause.®> In 
other countries, especially the German states, the juris- 
diction of the administrative courts was determined chiefly 
by the use of enumerative methods, that is, by limiting the 
jurisdiction of the administrative courts to the matters 
enumerated in statutes. The Japanese law regulating the 
organization of the Administrative Court resorted to the 


©The number of the judges is fixed by Imp. Ord. 
* Art. 6, Statute No. 48, 1890. 
* Art. 9, Statute, Ibid. 


* The system has been adopted by the Republic of German Austria 
and Czechoslovakia without essential modification. See Herrnritt, 
S, 422; For France, Jéze, S. 172; Berthélemy, p. 943 ff. 
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enumerative method. The following matters are cognizable 
by the court: 

1. Matters enumerated in the statute regulating the 
powers of the Administrative Court. 

Cases arising out of the levying of taxes and of ad- 
ministrative fees, excepting cases arising out of the 
tariff. 

Cases arising out of the recovery of taxes. 

Cases arising out of the refusal of a license or the 
revocation of a license already issued. 

Cases arising out of water and other public works. 

Boundary disputes between public and private lands. 

Cases arising out of local police matters. 

2. Matters enumerated in other statutes and ordinances. 
Since the matters enumerated in these other statutes and 
ordinances are regulated by a great number of special laws, 
it is not possible to mention all of them here. 


General Principles Governing the Competence of the Court. 
Direct Object of the Judicial Remedy 


As a rule, a judicial remedy is granted only for violations 
by administrative authorities of individual rights. Hence 
the persons who may bring suits in the administrative court 
are those who consider that their rights have been violated. 
In few instances, however, a judicial remedy is provided for 
the protection of objective law. For example, the law regu- 
lating the organization of the prefectural governments 
grants the prefectural council the right to sue the pre 
fectural governor in case the latter revokes a resolution 
adopted by the former. A similar instance is to be found in 
the right of voters to sue administrative authorities when 
there is a disputed election. In these two instances the 
object of the remedy is not the protection of rights, for, in 
the first case, the prefectural council, being an organ of the 
local government, is incapable of being a subject of right, 


“Statute, No. 106, 1890. 
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and, in the second case, the right of the voters who bring 
the suit is not involved, the only right involved being that 
of the elected. 


Question of Administrative Discretion Not Subject to the 
Jurisdiction of the Administrative Court 


The jurisdiction of the administrative court stops exactly 
where administrative discretion begins. The question, how- 
ever, as to whether the administrative authorities have 
exceeded the limits of their discretionary powers or not is 
a question not of discretion but of law, and hence is subject 
to judicial examination.*7 Eyen within the limits of ad- 
ministrative discretion questions relating to the rights or 
duties of individuals are subject to examination by the ad- 
tninistrative court. The administrative discretion which is 
excepted from judicial examination is that relating to the 
public interests. But even this sort of administrative dis- 
cretion has some limitations.®* 


The Administrative Court Does Not Take Cognizance of 
Suits for Damages © 


Except in cases specially provided for by law” the ad- 
ministrative court does not take cognizance of suits for 
damages. Although such cases may be of an administrative 
character, the Japanese law has included them within the 
jurisdiction of the ordinary courts. 


Civil and Criminal Cases Are Not Subject to the 
Jurisdiction of the Administrative Court 


In a great number of cases the validity of administrative 
acts is dependent upon the validity of titles in private law. 


*Fleiner, S. 245; Minobe, p. 564. Decision of the Administrative 
Court, No. 18, 1914; Decision No. 125, 1899; No. 126-132, 134, 136, 
1900; No. 133, 135, 1900; See report 1917, p. 955. 

* Cf. W. Jellinek, Gesetz, Gesetzesanwendung. 

® Art. 16, Statute No. 48, 1890. 

™ Art, 173, Statute No. 68, 1911; Art. 175, Statute No. 69, 1911; 
Imp. Ord. No, 245, 1911. 
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Hence the question arises as to how a civil case is to be 
distinguished from an administrative case. A similar ques- 
tion may arise with reference to administrative acts which 
involve questions of criminal law. 

In cases in which the question to be decided is the validity 
or invalidity of an administrative act, the action is of an 
administrative character and hence cognizable by the ad- 
ministrative court. On the other hand, if the question to be 
decided is the validity or invalidity of acts of a civil char- 
acter involving a question of criminal law the action is to be 
regarded as one falling under criminal law.” 


Judgment and Proceedings 


A discussion of procedural formalities is beyond the 
scope of the present treatise. In the main the general prin- 
ciples ** governing the procedure in civil actions have been 
adopted by the administrative court. The administrative 
court takes cognizance not only of questions of law but also 
of questions of fact. In this respect, the power of the ad- 
ministrative court differs from that of the supreme judicial 
court, which, with respect to questions of fact, is bound by 
the decision of the apellate court. The power of the ad- 
ministrative court is not limited to the negative power of 
declaring administrative acts invalid. The court may issue 
the writ of mandamus to force the administrative authori- 
ties to do something they have refused to do, and it may 
annul administrative acts or may make a new decision in 
place of the decision arrived at by the administrative 
authorities. 


The Power to Examine the Constitutionality and Legality 
of Ordinances 
The independence of the judges of the administrative 


court is guaranteed by the Constitution. By the term judi- 


1FPleiner, S. 20 ff; Minobe, p. 560. 
"See Statute No. 48, 1890; Minobe, Principles, p. 574 ff. 
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cial independence is meant, in Japan, where the Constitu- 
tion does not recognize the power of the courts to examine 
the material constitutionality of statutes, the independence 
of the judges from executive control. In Japan, as well as 
in European countries, the judges enjoy no independence 
with regard to statutes, but with reference to ordinances 
their independence is complete. From judicial independence 
arises the power of the judges to examine the constitution- 
ality and legality of ordinances. Although in Prussia” 
and some other German composite states the judges were, 
with reference to the ordinances issued by the monarch, 
deprived of their independence, the Japanese Constitution 
guarantees to the judges complete independence of the 
executive. Hence, under the Japanese Constitution, the 
power of the administrative court to examine the constitu- 
tionality and legality of ordinances extends to all classes 
of ordinances and both to the adjective and substantive 
elements of their validity. 

The judicial power extends to both the adjective and sub- 
stantive elements of the validity of ordinances. 


Substantive Hlements 


With reference to the substantive elements the judges 
have to examine the following points: constitutionality and 


legality. 
Constitutionality 


The substantive constitutionality of an ordinance differs 
according to the kind of ordinance which is to be dealt 
with.* It is to be noted, however, that the judicial power 


™In Prussia the power was vested not in the judges but in the 
legislature. “Gesetze und Verordnung en sind verbindlich, wenn sie 
in der vom Gesetze vorgeschriebenen Form bekannt gemacht worden 
sind. Die Priifung der Rechtsgiiltigkeit gehérig verkiindeter Kénig- 
licher Verordnungen steht nicht den Behérden, sondern nur den 
Kammern zu.” Art. 106. In Oldenburg not only the royal 
ordinances but all ordinances were exempted from judicial review. 
See Meyer, Lehrbuch des deutschen Staatsrechts, S. 733. . 

™ See, Chapters 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12. 
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cannot inquire into the constitutionality of those ordinances 
which fall within the limits of administrative discretionary 
power. Hence, for example, with reference to the validity 
of an emergency ordinance, the judicial power does not 
extend to an examination of the question as to whether the 
administration was justified in issuing the ordinance. The 
same applies also to the proclamation of a state of siege as 
well as to the suspension of constitutional guarantees. 


Legality 


The legality of an ordinance also depends upon the kind 
of ordinance which is in question. The limitation upon the 
judicial power mentioned above in connection with the con- 
stitutionality of ordinances is in force in cases in which the 
legality of an ordinance is to be decided. 


Adjective Elements 


The questions relating to the adjective elements of the 
validity of ordinances have been discussed in connection 
with the power of supervision. In conclusion it is to be 
noted that, owing to its very nature, the declaration by the 
judicial power of the invalidity of ordinances is limited to 
the individual and concrete cases; the judge has no power 
to order the repeal of ordinances. 


The Ordinary Judicial Courts—The Jurisdiction of the 
Courts Over Administrative Cases 


As a rule the ordinary courts have no jurisdiction over 
cases arising out of administrative law. The cases which 
fall within the jurisdiction of the ordinary judicial courts 
are: 

1. Suits for damages by or against the government or its 
officers. : 

Under the existing law these suits are treated in judicial 
procedure just like ordinary private claims and hence fall 
within the jurisdiction of the ordinary judicial courts. The 
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only exceptions to this rule are the claims for damages 
brought by the government against its officials.” 

2. Appeals from the decisions of the patent administrative 
authorities.’”° 

3. Election disputes.” 

4. Cases provided for in other statutes.7® 


The Power of the Courts to Declare Ordinances Illegal 
and Unconstitutional 


What has been said about the power of the administra- 
tive court applies also to the power of the ordinary courts. 
It is to be noted, however, that the power of the ordinary 
courts extends not only to the examination of the ordi- 
nances issued by the administration and by the emperor 
acting as the head of the State, but also to the examination 
of those issued by the sovereign as the head of the Royal 
Family. 

® Art, 48, Statute No. 41, 1909; Art. 82, Statute No. 29, 1900; Art. 
26, Statute No. 59, 1900; Art. 45, Statute, etc. 


7 Art, 27, Statute No. 4, 1889. These claims are within the juris- 
diction of the Court of Account. 


™ Art. 85, Statute No. 23, 1909. 
% Art. 25, 102, Statute No. 72, 1900. 


CHAPTER XV 


Evurorgban SourCES OF THE JAPANESE CONSTITUTION 


It is well, perhaps too well, known that the Japanese 
Constitution was modeled in some respects after the Con- 
stitution of Prussia. Outside of Japan, however, it is not 
known that many of its important features were copied 
from the constitutions of other German, especially Southern 
German, states. Even in Japan, so far as the present 
writer knows, no close study has been made of the extent 
of the influence of these German constitutions on the Japa- 
nese constitutional system. As a result there prevail, both 
in Japan and in the United States, false opinions with re- 
gard to the historical relations between the Japanese Con- 
stitution and European constitutions. A few examples will 
show this clearly. 

Speaking of the prerogatives of the Japanese Emperor, 
Professor Minobe, one of the ablest Japanese constitutional 
jurists, asserts: “It is a well known fact that the emperor 
enjoys a greater and more comprehensive power than any 
of the monarchs of other constitutional governments of the 
world; the exclusive initiative of making constitutional 
amendments, the police ordinance power of Article 9, the 
great limitations imposed upon the power of parliament of 
budgetary control (Article 67) and the Emergency Ordi- 
nance power of Article 70 are powers none of which has 
ever been enjoyed by any monarch but by the emperor of 
Japan.” * 

It must be pointed out, however, that the opinion of Dr. 
Minobe is erroneous. Article 73 of the Japanese Constitu- 
tion which vests in the emperor the exclusive power of 


1 Studies in Const. Law and History, p. 187. 
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initiating constitutional amendments, was not Ito’s inven- 
tion, but was copied with some modifications from Chapter 
10° of the Bavarian Constitution of May 26, 1818, which 
provided that: “Abinderungen in den Bestimmungen der 
Verfassungsurkunde, oder Zusitze zu derselben, kénnen ohne 
Zustimmung der Stande nicht geschehen. 

“Die Vorschlige hierzu gehen vom Kénige aus, und nur 
wenn Derselbe sie an die Sténde gebracht hat, diirfen diese 
dariiber berathschlagen. 

“Zu einem gtiltigen Beschlusse in dieser héchst wichtigen 
Angelegenheit wird wenigstens die Gegenwart von drei 
Viertheilen der bei der Versammlung anwesenden Mitglieder 
in jeder Kammer und eine Mehrheit von zwei Drittheilen 
der Stimmen erfordert.” 

With reference to the limitations provided for in Article 
67 the opinion of Dr. Minobe is misleading, for these limi- 
tations are not peculiar to the Japanese Constitution. 
Similar, if not the same, provisions were embodied in Article 
187 of the Constitution of Oldenburg (Nov. 22, 1852), 
Article 91 of the Constitution of Hanover (Sept. 5, 1848), 
Article 85 of the Constitution of Waldeck, ete. The only 
difference existing between the Japanese constitutional pro- 
vision and these German constitutional provisions is that 
the former is more concise and elaborate than the latter. 
The principles embodied in Article 67 may be traced, there- 
fore, partly to these German Constitutions and partly to 
the influence of German constitutional jurisprudence on 
the limitation of the legislative control of the budget. 


* Though this Article was repealed by an amendment of June 4, 
1848 (see Art. 2) Ito and other members of the commission must have 
discovered the provision while in Europe investigating European 
constitutional systems. It is to be noted, however, that prior to 
1848, not only the Constitution of Bavaria, but most of the consti- 
tutions of the other German states as well, vested in the monarch 
the exclusive power of making legislative proposals. 


* Prior to the revolution there were two distinct types of budgetary 
systems in German States. One was the system of Prussia, which 
was copied to some extent from the budgetary system of Belgium 
and later adopted by the Federal Government of the Empire (see 
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Lastly, the prototype of the Independent Police Ordinance 
power as provided for in Article 9 of the Japanese Consti- 
tution may be found in Article 66 of the Constitution of 
Baden.* Though this provision is one over which there 
existed a long controversy both among the jurists and in 
practice as well,® a comparison of the Japanese and German 


Meyer, Lehrbuch des deutschen Staatsrechts, S. 881 ff, and Jellinek, 
Gesetz und Verordnung, S. 163 ff). The other system was one 
adopted by the middle German states. These two systems differed 
in two important respects. First, in its form the Prussian budget 
was a statute, while the budget of the Middle German states was 
not a statute but the financial plan of the government. In form the 
Japanese Constitution followed this latter German system (Art. 64). 

Secondly, under the Prussian system all the expenditures and 
revenues of the State were subject to legislative vote, while, under 
the other system, it was only taxes and some other revenues speci- 
fied in the Constitution or laws that required the legislative vote, 
other revenues, especially those from the property and domain of 
the State, and other expenditures not being dependent upon the vote. 

Thus, under this system, the legislature has no control except 
over the collection of taxes already fixed by laws and new taxation. 
Even here, however, the parliament’s budgetary power was limited 
by its constitutional duty of making the appropriations necessary 
for the execution of the laws, the maintenance of institutions and 
establishments created by the laws and to satisfy claims held by 
individuals against the government. In short, under this system the 
budget was submitted to the legislature not for vote in its American 
and Belgian sense but for criticism. But, even under the Prussian 
system, the revenue laws, especially tax laws, were not leges annuae, 
for, by virtue of the provision of Article 109 of the Constitution, the 
levying of taxes was made independent of the annual vote of the 
budget. Furthermore, the Prussian Landtag had no freedom (under 
the theory in constitutional jurisprudence which held that the bud- 
getary vote was an administrative act) to refuse to make the appro- 
priations necessary for expenditures of a legal character such as 
those mentioned above. 

See also Art. 90, Constitution of Wiirttemberg, Sept. 25, 1819, and 
Géz. Das Staatsrecht des Koénigreichs Wiirttemberg, S. 216; for 
Saxony, see Otto Mayer, Das Staatsrecht des K6énigreichs Sachsen, 
Ss. 180. ; 

5In practice innumerable police ordinances were issued by the 
Grossherzog until 1864, when the legislature passed a law which de- 
prived the sovereign of the independent police ordinance power. 
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constitutional provisions leaves no doubt that Ito found in 
the latter provision the embodiment of Stahl, Gneist and 
Stein’s theory of the Independent Ordinance power. 

Far more erroneous and false than the views held by 
Minobe are the opinions adopted by some American writers. 
In one of his three Articles entitled “Present Day Govern- 
ment in Japan” McLaren declares that: “Of the seventeen 
Articles in the first Chapter of the Constitution, only one, 
the first, is of native origin. Article 8 is copied from Article 
14 of the Austrian law concerning Imperial representation, 
and the others come from Chapter 8 of the Prussian Con- 
stitution.” ® This opinion has been accepted by Willoughby 
and Rogers.’ 

Beginning with the first proposition let us inquire whether 
it is well founded or not. Article 8 of the Japanese Con- 
stitution reads: 


The emperor, in consequence of an urgent necessity 
to maintain public safety or to avert public calamities, 
issues, when the Imperial Diet is not sitting, Imperial 
ordinances in place of laws. 


Article 14 of the Austrian law is as follows: 


Wenn sich die dringende Notwendigkeit solcher An- 
ordnungen, zu welchen verfassungsmissig die Zustim- 
mung des Reichsrats erforderlich ist, zu einer Zeit her- 
ausstellt, wo dieser nicht versammelt ist, so kénnen die- 
selben unter Verantwortung des Gesamtministeriums 
durch kaiserliche Verordnung erlassen werden, insofern 
solche keine Abinderung des Staatsgrundgesetzes be- 
zwecken, keine dauernde Belastung des Staatsschatzes 
und keine Verdusserung von Staatsgut betreffen. Sol- 


Since then all police ordinances have been issued under a statutory 
delegation of power. The majority of jurists were opposed to the 
independent ordinance power of the sovereign. See for detail Thoma, 
Der Polizeibefehl im badischen Recht, S. 114; Walz, Das Staatsrecht 
des Grossherzogtums Baden, 8, 217 ff. 

* Asia, March, April and May, 1919. 

tAn Introduction to the Problem of Government, p. 375. 
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che Verordnungen haben provisorische Gesetzeskraft, 
wenn sie von simtlichen Ministern unterzeichnet sind 
und mit ausdriicklicher Beziehung auf diese Bestim- 
mung des Staatsgrundgesetzes kundgemacht werden. 

Die Gesetzeskraft dieser Verordnungen erlischt, wenn 
die Regierung unterlassen hat, dieselben dem nachsten 
nach deren Kundmachung zusammentretenden Reichs- 
rate, und zwar zuvorderst dem Hause der Abgeordneten, 
binnen vier Wochen nach diesem Zusammentritte zur 
Genehmigung vorzulegen, oder, wenn dieselben die Ge- 
nehmigung eines der beiden Hauser des Reichsrates 
nicht erhalten. Das Gesamtministerium ist dafir ver- 
antwortlich, dass solche Verordnungen, sobald sie ihre 
provisorische Gesetzeskraft verloren haben, sofort aus- 
ser Wirksamkeit gesetzt werden. 


Thus the Japanese constitutional provision has only two 
points in common with the Austrian provision, namely, 
that an emergency ordinance must be submitted to the 
legislature for its approval, and that the executive, that is 
the ministry, in case of legislative disapproval of the ordi- 
nance, is bound to notify the public of its invalidity. 

In some respects there is a remarkable difference between 
the two provisions. Under the Austrian law alteration of 
the fundamental law and legislation with regard to certain 
subjects of a financial character are expressly excepted from 
the scope of the Emergency Ordinance power, while in the 
Japanese constitutional provision under consideration there 
are no such express, if not implied, limitations. Under the 
former constitution, the force of an Emergency Ordinance 
as a provisional law is made dependent upon its counter- 
signature by all the ministers of the State, while under the 
Japanese Constitution, there are no such express or implied 
limitations. Moreover, the Austrian law fixes the period 
(four weeks after the legislature meets in session) within 
which the government is required to submit the executive 
act to that body, while the Japanese law provides simply 
that it shall be laid before parliament at its next session. 
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Lastly, the Austrian law excepts, as referred to above, sub- 
jects of a financial character from the ordinance power, 
while the Japanese executive is vested with the power to 
issue Emergency Ordinances relating to the budget (Art. 
70). Thus the fact that between the Japanese and Austrian 
laws there is more difference than similarity renders the 
views of McLaren highly doubtful. 


It is true, as has been pointed out above, that Article 8 
of the Japanese Constitution has two provisions which are 
the same in effect as Article 14 of the Austrian law. This is, 
however, by no means a conclusive proof that the Japanese 
constitutional provision in question was copied from the 
Austrian law. A perusal of the texts of the constitutions 
of the various states of the former German Empire will 
show that the institution known as “Notverordnung,” or 
Emergency Ordinance, was by no means a system peculiar 
to the constitutional law of Austria. Of the twenty-five 
States constituting the former German Empire eighteen 
vested the ordinance power in the executive. Indeed the 
Prussian Constitution itself provided, in Article 63, for an 
Emergency Ordinance power. So, if the American writer 
had carefully considered the text of the Prussian Constitu- 
tion, he could have avoided the trouble of going to the Aus- 
trian law in order to discover a prototype of the Japanese 
System. 


The Japanese constitutional provision resembles the 
Prussian Article mentioned above more than it does Article 
14 of the Austrian law. The only point which is found-in 
both the Japanese and Austrian provisions, but not in the 
Prussian constitutional provision, is the statement that the 
executive must declare disapproved ordinances invalid for 
the future. In this respect the Japanese constitutional pro- 
vision gives color to the views of Mr. McLaren. This pro- 
vision, however, was not peculiar to the Japanese and Aus- 
trian Constitutions. Before the Austrian law went into 
effect similar provisions had been incorporated into the 
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constitutions of some of the German states. Even in Prus- 
sia, where there existed a long controversy among jurists, 
owing to the silence of the Constitution on this point, the 
principle embodied in the Austrian law and the other Ger- 
man constitutions just referred to, was held by many con- 
stitutional jurists ® to be the correct one. Hence Ito and 
other members of the Japanese constitutional drafting com- 
mittees might more easily have found the prototype of the 
Japanese provision in the russian than in the Austrian 
Constitution. Thus, in view of the remarkable difference 
existing between Article 5 of the Japanese Constitution and 
Article 14 of the Austrian law, the opinion of McLaren is 
hardly tenable. 

It is, however, equally erroneous to trace back the origin 
of the Japanese constitutional Article in question to Article 
63 of the Prussian Constitution. The Japanese constitu- 
tional provisions were enacted more directly under the in- 
fluence of German constitutional theories with regard to 
the Emergency Ordinance power than on the model of any 
particular German Constitution. If, however, there were 
any particular provisions which were taken by the framer 
of the .Japanese Constitution as models they must have been 
Article 137 of the Constitution of Oldenburg, Article 105 of 
the Constitution of Saxony, and Article 7 of the Constitu- 
tion of Waldeck. 

Turning to the second proposition of McLaren, let us first 
compare the provisions of Chapter 1 of the Japanese Con- 
stitution with the corresponding provisions of Chapter 3 of 
the Prussian Constitution. 


*“Die Dringlichkeit und die Zweckmassigkeit solcher Verord- 
nungen (Notverordnungen) soll dem nachsten Landtage nachge- 
wiesen werden. Findet dieser Bedenken, der erlassenen Verordnung 
seine Zustimmung zu ertheilen, so ist dieselbe sofort wieder aufzu- 
heben,” Art. 137, Constitutional Law of Oldenburg, Nov. 22, 1852. 
“Verweigert auch dieser (der Landtag) seine Zustimmung, so erfolgt 
alsdann die Aufhebung der fraglichen Verordnungen” 7, Constitution 
of Waldeck, Aug. 17, 1852. 

*See Ronne, Das Staatsrecht, der preussischen Monarchie, S. 157, 
and G. Meyer, Lehrbuch des deutschen Staatsrechts, S. 679. 
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Japanese Constitution 
ART. 2. 

The Imperial throne shall be 
succeeded to by Imperial male 
descendants, according to the 
provisions of the Imperial House 
Law. 


ART. 3. 
The emperor is sacred and 
inviolable. 


ART. 4, 
The emperor is the head of the 
empire, combining in himself 


the rights of sovereignty, and 
exercises them according to the 
provisions of the present Consti- 
tution. 


ART. 5. 

The emperor exercises the leg- 
islative power with the consent 
of the Imperial Diet. 


ART. 6. 

The emperor gives his sanc- 
tion to laws, and orders them to 
be promulgated and executed. 


ART. 7, 

The emperor convokes the Im- 
perial Diet, opens, closes, and 
prorogues it, and dissolves the 
House of Representatives. 
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Prussian Constitution 
ArT. 53. 

Die Krone ist, den K6éniglichen 
Hausgesetzen gemass, erblich in 
dem Mannsstamme des Konig- 
lichen Hauses nach dem Rechte 
der Erstgeburt und der agna- 
tischen Linealfolge. 


Arr, 43. 
Die Person des Konigs ist un- 
verletzlich. 


(Not found in any of the pro- 
visions of the Prussian Consti- 
tution). 


ART. 62. > 

The corresponding article is 
not to be found in Chap. 3 but 
in Chap. 5, Clause 1, Art. 62. 

Die gesetzgebende Gewalt wird 
gemeinschaftlich durch den K6- 
nig und durch zwei Kammern 
ausgetbt. 


ART. 45, CLAUSE 2. 
Er befiehlt die Verkiindigung 
der Gesetze. 


ART. 51. 

Der Konig beruft die Kammern 
und schliesst ihre Sitzungen. Er 
kann sie entweder beide zu- 
gleich oder auch nur eine aufié- 
sen. Es miissen aber in einem 
solchen Falle innerhalb eines 
Zeitraums von sechzig Tagen 
nach der Auflésung die Wahler, 
und innerhalb eines Zeitraums 
von neunzig Tagen nach der 
Aufidsung die Kammern versam- 
melt werden. 
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ART, 9. 

The emperor issues, or causes 
to be issued, the ordinances nec- 
esssary for carrying out the laws, 
or for the maintenance of the 
public peace and order, and for 
the promotion of the welfare of 
the subjects. But no ordinance 
shall in any way alter any of the 
existing laws, 


AxrT. 10. 

The emperor determines the 
organization, of the different 
branches of the administration, 
and the salaries of all civil and 
military officers, and appoints 
and dismisses the same. Ex- 
ceptions especially provided for 
in the present Constitution or 
in other laws shall be in accord- 
ance with the respective provi- 
sions. 


ART. 11. 
The emperor has the supreme 
command of the army and navy. 


ArT. 12. 

The emperor determines the 
organization and peace standing 
of the army and navy. 
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ART. 52. 

Der Konig kann die Kammern 
vertagen. Ohne deren Zustim- 
mung darf diese Vertagung die 
Frist von dreissig Tagen nicht 
libersteigen und wahrend der- 
selben Session nicht wiederholt 
werden. 

The clause in the Japanese 
Constitution which provides for 
an independent police ordinance 
power has no prototype in the 
Constitution of Prussia. — 


Art. 45. 

Dem Konig allein steht die 
vollziehende Gewalt zu. Er er- 
nennt und entlasst die Minister. 
Er befiehlt die Verkiindigung der 
Gesetze und erlasst die zu deren 
Ausfiihrung nothigen Verord- 
nungen. 


Arr, 47, 

Der Konig besetzt alle Stellen 
im Heere, sowie in den tibrigen 
Zweigen des Staats-Dienstes, so- 
fern nicht das Gesetz ein Ande- 
res verordnet. 


ArT. 46. 
Der Konig fiihrt den Oberbe- 
fehl] tiber das Heer. 


AgT. 48. 

Der Konig hat das Recht, 
Krieg zu erklaren und Frieden 
zu schliessen, auch andere Ver- 
trige mit fremden Regierungen 
zu errichten. Letztere bediirfen 


244 


ART. 14. 


The emperor proclaims a state 
of siege. 


Arr, 15, 


The emperor confers titles of 
nobility, rank, orders and other 
marks of honor. 


ART. 16. 


The emperor orders amnesty, 
pardon, commutation of punish- 
ment, and rehabilitation. 


ORDINANCE POWER OF JAPANESE EMPEROR 


zu ihrer Giiltigkeit der Zustim- 
Inung der Kammern, sofern es 
Handels-Vertrage sind, oder wenn 
dadurch dem Staate Lasten oder 
einzelnen Staats-Biirgern Ver- 
pflichtungen auferlegt werden. 


AgT. 111. 


(No corresponding Article is 
found in Chap. 3 but Chap. 9, 
Art. 111, reads as follows: “Fiir 
den Fall eines Krieges oder Auf- 
ruhrs kénnen bei dringender Ge 
fabr fiir die Offentliche Sicher- 
heit die Artikel 5, 6, 7, 27, 28, 29, 
30 and 386 der Verfassungs-Ur- 
kunde zeit und distriktsweise 
ausser Kraft gesetzt werden. 
Das Nahere bestimmt das Gesetz. 


ArT, 50. 


Dem Konige steht die Verlei- 
hung von Orden und anderen mit 
Vorrechten nicht verbundenen 
Auszeichnungen zu. Er tibt das 
Munzrecht nach Maassgabe des 
Gesetzes. 


ArT, 49. 


Der Konig hat das Recht der 
Begnadigung und  Strafmilde 


rung. Zu Gunsten eines wegen 


seiner Amtshandlungen verur- 
theilten Ministers kann dieses 
Recht nur auf Antrag derjenigen 
Kammer ausgeiibt werden, von 
welcher- die Anklage ausgegan- 
gen ist. 

Der Konig kann bereits einge- 
leitete Untersuchungen nur auf 
Grund eines besonderen Gesetzes 
niederschlagen, 
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Akt. 17. 


A regency shall be instituted 
in conformity with the provi- 
sions of the Imperial House Law. 

The Regent shall exercise the 
powers appertaining to the em- 
peror, in his name. 
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ART. 56. 


Wenn der Konig minderjahrig 
oder sonst dauernd verhindert 
ist, selbst zu regieren, so tiber- 
nimmt derjenige volljahrige Ag- 
nat (Art. 53) welcher der Krone 
am nachsten steht, die Regent- 
schaft. Er hat sofort die Kam- 
mern zu berufen, die in vereinig- 
ter Sitzung tiber die Nothwendig- 
keit der Regentschaft beschlies- 
sen. 


ArT. 57. 


Ist kein vyolljahriger Agnat 
vorhanden und nicht bereits vor- 
her gesetzliche Fiirsorge fiir die 
sen Fall getroffen, so hat 
das Staatsministerium die Kam- 
mera zu berufen, welche in verei- 
nigter Sitzung einen Regenten 
erwahlen. Bis sum Antritt der 
Regentschaft von Seiten dessel- 
ben fuhrt das Staatsministerium 
die Regierung. 


Art. 58. 


Der Regent iibt die dem Koni- 
ge zustehende Gewalt in dessen 
Namen aus. Derselbe schwort 
nach Winrichtung der Regent- 
schaft vor den vereinigten Kam- 
mern einen Hid, die Verfassung 
des Konigreichs fest und unver- 
briichlich zu halten und in tsber- 
einstimmung mit derselben und 
den Gesetzen zu regieren..... 


As the foregoing comparison shows, out of fifteen Articles 
asserted by McLaren to have been derived from Chapter 3 
of the Prussian Constitution, five, namely, Articles 4, 5, 9, 
12 and 14 are not found anywhere in Chapter 3 of the Prus- 
sian Constitution of 1850. Of these five, one, namely, Article 
5, has a prototype, not, as asserted by McLaren in the third 
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Chapter, but in Chapter 5 (Article 62). Article 14 came, 
with fundamental modifications, not from Chapter 3 but 
from Article 111 of the Prussian Constitution. As for the 
other three there are no provisions corresponding to them 
to be found in the Prussian Constitution of 1850. Then to 
what sources are these Articles to be traced? Though 
Article 1 of Section 13 of Chapter 2 of the Prussian Allge- 
meinen Landrechts contained a provision ?° similar to Arti- 
cle 4 of the Japanese Constitution, the difference is too 
manifest to regard the Prussian Common Law as having 
served as a model for the Japanese constitutional provision. 
The prototype of Article 4 must therefore be sought in the 
provisions of Article 1, Chapter 3, of the Constitution of 
Bavaria, Article 4 of the Constitution of Wiirttemberg, 
Article 4 of the Constitution of Saxony and Article 5 of the 
Constitution of Baden. As an example, Article 5 of the 
last named constitution may be cited: “Der Grossherzog 
vereinigt in sich alle Rechte der Staatsgewalt, und tibt sie 
unter den in dieser Verfassung festgesetzten Bestimmungen 
aus. 7 

Article 12 of the Japanese Constitution may be traced 
back to Article 8 of the Constitution of Hanover '? and Arti- 
cle 74 of the Constitution of Hesse.1? A provision cor- 
responding to Article 9 is to be found in Article 69 of the 
Constitution of Belgium, Article 30 of Chapter 7 of the Con- 
stitution of Bavaria and Article 87 of the Constitution of 
Saxony.’* With reference to the other ten Articles it may 


*See Anschiitz, Die gegenwartigen Theorien..... > Sue 

“The same provisions were contained in other German Constitu- 
tions. 

“ Art. 8, Const., Aug. 6, 1840. 

**“Dem Grossherzog steht die ausschliessende Verfiigung iiber das 
Militair, die Formation desselben, die Disciplinargewalt und das 
Recht, alle den Kriegsdienst betreffenden Verordnungen zu erlassen, 
ohne standische Mitwirkung zu.” 

* Art. 69, Const. of Belgium. “Le Roi sanctionne et promulgue les 
lois.” Art. 87, Const. of Saxony. “Der Kénig erlisst und promul- 
giert die Gesetze”..... See also Art, 172 of the Const. of Wiirttemberg 
and Art. 8 of the Const. of Waldeck. 
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be said that four of them, namely, Articles 2, 3, 11 and 15, 
were copied from Chapter 3 of the Prussian Constitution. 
It is to be noted, however, that almost exactly the same 
provisions are to be found in the Constitutions of other 
German states, which also in many important points in- 
fluenced the constitutional system of Japan. 

As to the remaining five Articles, namely, Articles 7, 10, 
13, 16 and 17, it is impossible to regard them as copied from 
the Prussian Constitution, except in the following respects: 
Power to summon and close parliament (Art. 7), power to 
appoint and remove officials, subject to exceptions made by 
law (Art. 10), power to declare war and make peace (Art. 
13) and power to regulate by the Royal House Law the 
necessary qualifications for the office of the Regent (Art. 17). 

With reference to the power to make and enforce treaties, 
the appointment of a Regent, the power to fix the adminis- 
trative organization of the government, and the pardoning 
power, there is no similarity between the Japanese and 
Prussian Constitutions, for the limitations provided for in 
the Prussian are not found in the Japanese Constitution, 
Under the Japanese Constitution, for example, the emperor 
may make or enforce treaties independently of parliament, 
while, under the Prussian Constitution, certain classes of 
treaties were required to be submitted to the Landtag, and 
no treaty which affected the rights or duties of subjects was 
self-executing. The Japanese Emperor has power to fix the 
organization of the administrative department of the govern- 
ment, whilst the Kénig had no ordinance power so far as 
the competence of officials was concerned. (See Article 96 
and also 98.) Whence, then, were these non-Prussian pro- 
visions derived ? 


*¥For a provision similar to Art. 2, see 4 of the Constitution of 
Baden; it goes without saying that the principles of the inviolability 
of the monarch (Art. 3) is one common to every monarchical con- 
stitution; for Art. 11, see 9 of the Constitution of Waldeck (1850), 
8 of the Constitution of Hanover, 74 of the Constitution of Hesse, 
Art. 68, Constitution of Belgium, etc.; for Art. 15, see Art. 73, Con- 
stitution of Belgium. 
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The Japanese constitutional provisions dealing with the 
various powers mentioned above may perhaps be traced 
back to the Constitutions of Bavaria, Saxony, Baden, Hesse, 
Saxe-Weimar, Altenburg and Schwarzburg-Rudolstadt.'* 
The only point with reference to the treaty-making power 
on which the Japanese Constitution differs from these Ger- 
man constitutions is that, under the latter, treaties were 
not self-executing agreements so far as they dealt with legis- 
lative matters, while, under the Japanese Constitution, all 
international agreements are, by governmental practice and 
construction, self-executing irrespective of the nature of 
their stipulations.** It is doubtful, however, whether such 
was the intention of the framer of the Constitution. 


Article 14 was derived in substance from Article 15 of 
the Constitution of Baden, which vested in the sovereign an 
unlimited power of issuing proclamations.1® Article 17 is 
essentially of native origin in that it does not allow legis- 
lative participation in the selection of a regent as was per- 
mitted under the German constitutions. 


Summarizing what has been said above, it may be stated 
that out of seventeen Articles in Chapter 1 of the Japanese 
Constitution Article 1 alone is entirely of native origin. Of 
the remaining sixteen Articles, five, namely, Articles 2, 3, 
5, 11 and 15, may be regarded as derived from a Prussian 
source, though the same provisions were also contained in 
the constitutions of other German states, especially Saxony, 
Baden, Bavaria, Hanover, Waldeck, ete. Articles 8 and 9 


*See Anschtitz, in Holtzendorff’s Enzyklopadie der Rechtswissen- 
schaft, S. 173, and Meyer, Lehrbuch des deutschen Staatsrechts, S. 
813. The same power was also granted to the French king by Art. 
14 of the Constitutional Charter of 1814 and Art. 13 of the Constitu- 
tion of 1830. See Jellinek, Gesetz und Verordnung, S. 184-5, and F. 
A. Hélie, Les Constitutions de la France, p. 887 and 988. 

*7Of course the alteration of the Constitution is excepted. 

* “Der Grossherzog kann erkannte Strafen mildern oder ganz nach- 
lassen, aber nicht scharfen.” Similar provisions may also be found 
in Art. 67 of the French Constitution of 1814 and Art. 58 of the 
French Constitution of 1830. 
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are the products of German constitutional theory as em- 
bodied in some of the German constitutions. Articles 10, 
13 and 17 are in form, but not in substance, derived from the 
Prussian source. Articles 13 and 16 came from other 
German states, and Article 17 came from the Prussian Con- 
stitution with one fundamental modification necessitated by 
the Japanese monarchical tradition that had come down 
from time immemorial. Article 14 was derived from the 
Prussian Constitution, but with considerable modification. 


As to the second chapter of the Japanese Constitution, 
it may be said at once that out of fifteen Articles contained 
in that chapter, thirteen were taken from Chapter 2 of the 
Prussian Constitution without any substantial modification. 
The reason why these Articles were copied wholly from the 
Prussian Constitution is to be found in the fact that 
Chapter 2 of the Prussian Constitution was copied from 
Chapter 2 of the Constitution of Belgium, which was re- 
garded as the best of the bills of rights which were embodied 
in the European monarchical constitutions of that time. 
In this respect the Japanese Constitution received Belgian 
law indirectly. But, as comparison shows, there is no trace 
in the former of direct Belgian influence, for there are 
some provisions which, though found in the Prussian Con- 
stitution, are not to be found in the Constitution of the 
democratic monarchy. 


Of the two Articles contained in Chapter 2 of the Japa- 
nese Constitution which are not found in the Prussian Con- 
stitution one, namely, Article 21, may be traced in its origin 
back to Article 8 of the Constitution of Baden and Article 
3 of the Constitution of Saxony. The other Article (31) is 
one that is peculiar to the Japanese Constitution. Out of 
twenty-six Articles in the third chapter, one, namely Arti- 
cle 42, was taken with modifications from Article 22 of the 
Constitution of Bavaria. Article 37 was derived from Arti- 
cle 86 of the Constitution of Saxony. Articles 33, 34, 35 
and 40 are elaborations of the provisions contained in 
Chapter 5 of the Prussian Constitution. Article 47 came, 
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with some important modifications, from Article 128 of the 
Constitution of Saxony. Articles 44, 45 and 46 have no 
prototypes in the German Constitutions.1® The remaining 
Articles were taken from Chapter 5 of the Prussian Con- 
stitution without any substantial modifications. 


Of the other twenty-two Articles contained in Chapters 
4, 5, 6 and 7, seven, namely, Articles 55, 57, 59, 60, 63, 72 
and 76, were derived from the Prussian Constitution. Clause 
3 of Article 62 and Clause 2 of Article 64 may also be traced 
back to the same source. Clause 1 of Article 62 is the 
logical consequence of Article 64 and Article 21 of the Prus- 
sian Constitution. Clause 1 of Article 64 followed in form 
the budgetary system of the Middle German States. Arti- 
cle 68 adopted the principles embodied in Article 71 of the 
Constitution of the German Empire. Article 61 sets forth 
a general principle indicating the extent of the remedies 
which are to be granted by the Administrative Court. In 
limiting the grant of remedies to cases in which the sub- 
jective law has been infringed, this Article followed the 
system adopted by Baden, Bavaria, Saxony, Wiirttemberg 
and Austria.?? 


Article 67 came, as pointed out before, from the Consti- 
tutions of Hanover, Oldenburg, Waldeck and Saxony. Arti- 
cle 69 followed Article 106 of the Constitution of Saxony 
and Article 93 of the Constitution of Hanover. Article 70 
was taken from Clauses 2 and 3 of Article 105 of the Con- 
stitution of Saxony. Article 56 copied Article 41 of the 
Constitution of Saxony and Article 109 of the Constitution 


» The peculiarity of Art, 44 is due to the organization of the Japa- 
nese Upper House, which is not subject to dissolution. In Prussia 
the Herrenhaus was subject to dissolution in so far as the elective 
members were concerned. This was so at least until the reform of 
the Upper House in 1858. The organization of the Japanese Upper 
House resembles more closely that of the Prussian Upper House 
before the reform than it does the Herrenhaus after the reform. 

In Prussia the so-called “administrative cases” included both in- 
fringments of rights and violations of objective law apart from 
infringements of subjective law. 
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of Hanover in providing for a Privy Council. Article 74 
may be traced to Article 23 of the Constitution of Braun- 
schweig. The system of a permanent civil list as provided 
for in Article 66 may be found in the constitutional law of 
Bavaria, which was adopted July 1, 1834.74 Lastly, the 
Articles of an original character are 65,?? 71,75 and 74.74 
Strictly speaking, however, it is only Article 71 that may 
be considered entirely original. 


On the whole, the Japanese Constitution shows traces of 
two distinct European influences coming partly from Prus- 
sia and the German Empire as a whole and partly from the 
constitutions of the smaller German states. In the main 
the Prussian influence is found most conspicuously in the 
provisions relating to the legislature, the bill of rights, the 
courts, and the administrative organization. As regards 
the distribution of powers between the executive and the 


3 The same system was adopted by the Prussian law of Jan. 17, 
1820, and continued in force till the overthrow of the monarchical 
government. 

2 Under the Constitutions of the German states all financial bills, 
that is, bills relating to revenue and expenditure, had to be submitted 
to the Lower House. Under most of these constitutions, the Upper 
House could only reject or pass financial bills and the budget as 
they came from the other House. Even in Saxony and Bavaria, 
where the power of the Upper House knew no such limitations, the 
budget and financial measures were submitted first to the Lower 
House (Art. 18, Chap. 6, Const. of Bavaria; Art. 122, Const. of 
Saxony). Under the Constitution of Japan the privileges of the 
House of Representatives are limited to the control of the budget, 
the power of both Houses of the legislature being equal in other 
matters. 

27 None of the German constitutions contained a provision similar 
to Art. 71 of the Japanese Constitution. Though some of them con- 
tained a provision authorizing the executive to collect taxes voted in 
the preceding year for a fixed period ranging from four months 
(Wiirttemberg) to one fiscal year (Reuss. j. L.) the budget was, un- 
der these constitutions, not a budget in its strict sense, for no legis- 
lative vote was required except for taxes. 

*% Though some German constitutions contained provisions similar 
to Art. 75, the prohibition was conditional but not absolute. 
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legislature, more traces of the influence of the middle and 
southern German constitutional system than of the Prus- 
sian system are to be found. This is especially true of the 
ordinance power, the budgetary system, the treaty-making 
power, the regency, and the power of making constitutional 
amendments. These deviations from the Prussian Consti- 
tution were due to the remnants of absolutism retained by 
the small German monarchical states, which were still in 
the course of evolution from absolutism, to a more denio- 
cratic form of government. As a result, the Japanese Con- 
stitution was more autocratic than the Prussian Constitu- 
tion, which, in many of its important features, was copied 
from the Belgian Constitution. The latter, in turn, derived 
some of its most significant principles from the French 
Constitution of 1791 and the constitutional charter of 1830. 

With the exception of the constitutions of some of the 
German monarchical States,?> at the time of its promulga- 
tion the Japanese Constitution was, perhaps, the most auto- 
cratic constitution in the world. In view, however, of the 
strong monarchical tradition that had come down from time 
immemorial, firmly rooted in the hearts of the people, and 
the lack, in Japanese political history, of the contractual 
and democratic factors out of which modern representative 
government evolved in England and Europe, the Japanese 
Constitution at the time of its promulgation must have been 
regarded by the Japanese as democratic in character. 

In concluding this chapter, it should be noted, for the sake 
of fairness to Ito and the other Japanese statesmen who par- 


* The German constitutions enacted between 1814 and 1848 were 
framed to a great extent after the constitutional charter of Louis 
XVIII. Although the constitutions adopted after 1848 showed the 
democratic influence of the Belgian Constitution, some retained the 
most autocratic features of the French constitutional charter of 1814 
and of the old political institutions of Germany. For example, in 
some small German states (Waldeck, Art. 65; S.-Alt. law of Feb. 
11, 1854; Reuss a. Li Art. 66; Schwarzburg-Rudolstadt, etc.) the 
legislature had no power to make legislative proposals except in the 
form of petitions to the sovereign. See also Art. 16 of the French 
constitutional charter of 1814. 
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ticipated in the work of framing the Constitution, that the 
fundamental law of Japan is not a blind copy of European 
institutions. It was built up not through imitation but 
through critical selection and conscious adoption. In draw- 
ing up the Constitution, its framers studied carefully 
both constitutional theories and the practical working of 
European monarchical governments and, after a critical 
consideration of the merits and demerits of various consti- 
tutions, adopted only those systems and institutions best 
fitted to the needs of their country and people at that time. 
In their work of framing the Constitution they were guided 
by two fundamental aims: the creation of a strong national 
government without jeopardizing the chance of allowing 
the people to cultivate their ability for self-government and 
ample protection for the monarchical tradition which was 
considered to be vital to the unity of the nation. In achiev- 
ing these aims the work of the Japanese statesmen was 
highly successful. Furthermore, the wisdom of those who 
framed it is to be seen in the fact that they laid down in the 
Constitution only matters of a permanent and fundamental 
character and left those matters which require adjustment 
from time to time to be dealt with by ordinary legislation. 

Regarded from the technical point of view the Japanese 
Constitution was one of the best in form, in the use of 
clear and concise terms, and in the arrangement of chapters. 
Moreover, it is to be noted that the Constitution was framed 
entirely and absolutely by the hands of the Japanese with- 
out the aid of any foreign constitutional advisors such as 
were called in by a certain “great” oriental nation which has 
been unable to do anything without the aid of a foreign 
nation. 

“The fact that the Japanese Constitution has been practi- 
cally unamended during the twenty-seven years of its life 
is a tribute both to the ability of those who drafted it and 
to the political genius of the people who are goveined by 
it.” *® Looking backward over the history of the past thirty 


% Goodnow, Principles of Constitutional Government, Preface. 
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years of its life the Japanese Constitution is seen to have 
been an excellent one, for the criterion by which a good 
constitution is determined is not whether it is democratic 
but whether it is adapted to the circumstances and needs 
of the country which it is to govern. 

Although of recent years there has been a strong demand 
for a more democratic form of government, the need for 
reform is due not, as a recent foreign critic thinks, to the 
Constitution itself, but to the remissness of the Parliament. 
So long as the government receives the strong and 
consistent support of the majority of the voters the need for 
democratic reforms can be met by way of ordinary legis- 
lation without altering the Constitution. 
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APPENDIX 


THE CONSTITUTION 
OF THE 


EMPIRE OF JAPAN. 


Having, by virtue of the glories of Our Ancestors, ascended 
the throne of a lineal succession unbroken for ages eternal; 
desiring to promote the welfare of, and to give development 
to the moral and intellectual faculties of Our beloved subjects, 
the very same that have been favoured with the benevolent 
care and affectionate vigilance of Our Ancestors; and hoping to 
maintain the prosperity of the State, in concert with Our people 
and with their support, We hereby promulgate, in pursuance 
of Our Imperial Rescript of the 14th day of the 10th month of 
the 14th year of Meiji, a fundamental law of State, to exhibit 
the principles, by which We are to be guided in Our conduct, and 
to point out to what Our descendants and Our subjects and their 
descendants are forever to conform. 


The rights of sovereignty of the State, We have inherited 
from Our Ancestors, and We shall bequeath them to Our descend- 
ants. Neither We nor they shall in future fail to wield them, 
in accordance with the provisions of the Constitution hereby 
granted. 


We now declare to respect and protect the security of the 
rights and of the property of Our people, and to secure to them 
the complete enjoyment of the same, within the extent of the 
provisions of the present Constitution and of the law. 


The Imperial Diet shall first be convoked for the 23rd year of 
Meiji, and the time of its opening shall be the date, when the 
present Constitution comes into force. 


When in the future it may become necessary to amend any of 
the provisions of the present Constitution, We or Our successors 
shall assume the initiative right, and submit a project for the 
same to the Imperial Diet. The Imperial Diet shall pass its vote 
upon it, according to the conditions imposed by the present Con- 
stitution, and in no otherwise shall Our descendants or Our sub- 
jects be permitted to attempt any alteration thereof. 
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Our Ministers of State, on Our behalf, shall be held responsible 
for the carrying out of the present Constitution, and Our present 
and future subjects shall forever assume the duty of allegiance 
to the present Constitution. 


[His ImrertraL Magesty’s Sign-Manual.] 
[Privy Seal.] 


The 11th day of the 2nd month of the 22nd year of Meiji. 


(Countersigned) 
Count Kuropa KIyorTaKa, 
Minister President of State. 
Count Iro HrrospumMt, 
President of the Privy Council. 
CounT OKUMA SHIGENOBU, 
Minister of State for Foreign Affairs. 
Count Satco TSUKUMICHI, 
Minister of State for the Navy. 
Count INOUYE KaAoku, 
Minister of State for Agriculture and Commerce. 
Count YAMADA AKIYOSIII, 
Minister of State for Justice. 
Count MatTsuGaTA MASAYOSHI, 
Minister of State for Finance, and 
Minister of State for Home Affairs. 
Count OyAMaA Iwao, 
Minister of State for War. 
Viscount Mori ARINORI, 
Minister of State for Education. 
Viscount ENomotTo TAKEAKI, d 
Minister of State for Communications. 
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CONSTITUTION. 


CHAPTER I. 
THE EMPEROR. 


ARTICLE I, 


The Empire of Japan shall be reigned over and governed by a 
line of Emperors unbroken for ages eternal. 


ARTICLE II, 

The Imperial Throne shall be succeeded to by Imperial male 
descendants, according to the provisions of the Imperial House 
Law. 

ARTICLE III. 


The Emperor is sacred and inviolable. 


ARTICLE IV. 


The Emperor is the head of the Empire, combining in Himself 
the rights of sovereignty, and exercises them, according to the 
provisions of the present Constitution. 


ARTICLE V, 
The Emperor exercises the legislative power with the consent 
of the Imperial Diet. 
ARTICLE VI. 


The Emperor gives sanction to laws, and orders them to be 
promulgated and executed. 


ARTICLE VII. 


The Emperor convokes the Imperial Diet, opens, closes, and 
prorogues it, and dissolves the House of Representatives. 


ARTICLE VIII. 


The Emperor, in consequence of an urgent necessity to main- 
tain public safety or to avert public calamities, issues, when the 
Imperial Diet is not sitting, Imperial Ordinances in the place 
of law. 

Such Imperial Ordinances are to be laid before the Imperial 
Diet at its next session, and when the Diet does not approve the 
said Ordinances, the Government shall declare them to be in- 
valid for the future. 
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ARTICLE IX, 


The Emperor issues, or causes to be issued, the Ordinances 
necessary for the carrying out of the laws, or for the mainte- 
nance of the public peace and order, and for the promotion of the 
welfare of the subjects. But no Ordinance shall in any way alter 
any of the existing laws. 

ARTICLE X. 

The Emperor determines the organization of the different 
branches of the administration, and the salaries of all civil and 
military officers, and appoints and dismisses the same. Excep- 
tions especially provided for in the present Constitution or in 
other laws, shall be in accordance with the respective provisions 
(bearing thereon). 

ARTICLE XI. 

The Emperor has the supreme command of the Army and 
Navy. 

ARTICLE XII. 

The Emperor determines the organization and peace standing 
of the Army and Navy. 

ARTICLE XIII. 

The Emperor declares war, makes peace, and concludes 
treaties. 

ARTICLE XIV. 

The Emperor proclaims the law of siege. 

The conditions and effects of the law of siege shall be deter- 
mined by law. 

ARTICLE XV. 

The Emperor confers titles of nobility, rank, orders, and other 
marks of honor. 

ARTICLE XVI. 

The Emperor orders amnesty, pardon, commutation of pun- 
ishment, and rehabilitation. 


ARTICLE XVII. 
A Regency shall be instituted in conformity with the provisions 
of the Imperial House Law. 
The Regent shall exercise the powers appertaining to the Em- 
peror in His name. 


CHAPTER II. 
RIGHTS AND DUTIES OF SUBJECTS. 
ARTICLE XVIII. 


The conditions necessary for being a Japanese subject shall be 
determined by law. 


CONSTITUTION OF THE EMPIRE OF JAPAN 963 


ARTICLE XIX. 
Japanese subjects may, according to qualifications determined 
in law or ordinances, be appointed to civil or military offices 
equally, and may fill any other public offices. 


ARTICLE XX. 


Japanese subjects are amenable to service in the Army or 
Navy, according to the provisions of law. 


ARTICLE XXI. 


Japanese subjects are amenable to the duty of paying taxes, 
according to the provisions of law. 


ARTICLE XXII. 


Japanese subjects shall have the liberty of abode and of 
changing the same within the limits of law. 


ARTICLE XXIII. 


No Japanese subject shall be arrested, detained, tried, or pun- 
ished, unless according to law. 


ARTICLE XXIV. 
No Japanese subject shall be deprived of his right of being 
tried by the judges determined by law. 


ARTICLE XXV. 
Except in the cases provided for in the law, the house of no 
Japanese subject shall be entered or searched without his consent. 


ARTICLE XXVI. 
Except in the cases mentioned in the law, the secrecy of the 
letters of every Japanese subject shall remain inviolate. 


ARTICLE XXVII. 
The right of property of every Japanese subject shall remain 
inviolate. 
Measures necessary to be taken for the public benefit shall be 
provided for by law. 


ARTICLE XXVIII. 
Japanese subjects shall, within limits not prejudicial to peace 
and order, and not antagonistic to their duties as subjects, enjoy 
freedom of religious belief. 


ARBTIOLE XXIX. 
Japanese subjects shall, within the limits of law, enjoy the 
liberty of speech, writing, publication, public meetings, and asso- 
ciations. 
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ARTICLE XXX, 
Japanese subjects may present petitions, by observing the 
proper forms of respect, and by complying with the rules spe- 
cially provided for the same. 


ARTICLE XXXI. 
The provisions contained in the present Chapter shall not affect 
the exercise of the powers appertaining to the Emperor, in times 
of war or in cases of a national emergency. 


ARTICLE XXXII. 

Each and every one of the provisions contained in the preced- 
ing Articles of the present Chapter, that are not in conflict with 
the laws or the rules and discipline of the Army and Navy, shall 
apply to the officers and men of the Army and of the Navy. 


CHAPTER III. 
THE IMPERIAL DIET. 


ARTICLE XXXIII. 
The Imperial] Diet shall consist of two Houses, a House of Peers 
and a House of Representatives. 


ARTICLE XXXIV. 

The House of Peers shall, in accordance with the Ordinance 
concerning the House of Peers, be composed of the members of 
the Imperial Family, of the orders of nobility, and of those 
persons who have been nominated thereto by the Emperor. 


ARTICLE XXXV. 

The House of Representatives shall be composed of Members 
elected by the people, according to the provisions of the Law 
of Election. 

ARTICLE XXXVI. 

No one can at one and the same time be a member of both 

Houses. 
ARTICLE XXXVII. 
Every law requires the consent of the Imperial Diet. 


ARTICLE XXXVIII. 
Both Houses shall vote upon projects of law submitted to it by 
the Government, and may respectively initiate projects of law. 


ARTICLE XXXIX. 
A Bill, which has been rejected by either the one or the other 
of the two houses, shall not be again brought in during the same 
session. 
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ARTICLE XL. 


Both Houses can make representations to the Government, as 
to laws or upon any other subject. When, however, such repre- 
sentations are not accepted, they cannot be made a second time 
during the same session. 


ARTICLE XLI. 
The Imperial Diet shall be convoked every year. 


ARTICLE XLII. 


A session of the Imperial Diet shall last during three months. 
In case of necessity, the duration of a session may be prolonged 
by Imperial Order. - 

ARTICLE XLIII. 


When urgent necessity arises, an extraordinary session may be 
convoked, in addition to the ordinary one. 

The duration of an extraordinary session shall be determined 
by Imperial Order. 

ARTICLE XLIV. 

The opening, closing, prolongation of session, and prorogation 
of the Imperial Diet, shall be effected simultaneously for both 
Houses. 

In case the House of Representatives has been ordered to 
dissolve, the House of Peers shall at the same time be prorogued. 


ARTICLE XLV. 

When the House of Representatives has been ordered to dis- 
solve, Members shall be caused by Imperial Order to be newly 
elected, and the new House shall be convoked within five months 
from the day of dissolution. 


ARTICLE XLVI. 
No debate can be opened and no vote can be taken in either 
House of the Imperial Diet, unless not less than one-third of the 
whole number of the members thereof is present. 


ARTICLE XLVII. 
Votes shall be taken in both Houses by absolute majority. In 
the case of a tie vote, the President shall have the casting vote. 


ARTICLE XLVIII. 
The deliberations of both Houses shall be held in public. The 
deliberations may, however, upon demand of the Government 
or by resolution of the House, be held in secret sitting. 


ARTICLE XLIX. 
Both Houses of the Imperial Diet may respectively present 
addresses to the Emperor. 
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ARTICLE L. 


Both Houses may receive petitions presented by subjects. 


ARTICLE LI. 


Both Houses may enact, besides what is provided for in the 
present Constitution and in the Law of the Houses, rules neces- 
sary for the management of their internal affairs. 


ARTICLE LII. 


No member of either House shall be held responsible outside 
the respective Houses, for any opinion uttered or for any vote 
given in the House. When, however, a Member himself has given 
publicity to his opinions by public speech, by documents in print- 
ing or in writing, or by any other similar means he shall, in the 
matter, be amenable to the general law. 


ARTICLE LIII. 


The members of both Houses shall, during the session, be free 
from arrest, unless with the consent of the House, except in cases 
of flagrant delicts, or of offences connected with a state of inter- 
nal commotion or with a foreign trouble. 


ARTICLE LIV. 


The Ministers of State and the Delegates of the Government 
may, at any time, take seats and speak in either House. 


CHAPTER IV. 
THE MINISTERS OF STATE AND THE PRIVY COUNCIL. 


ABTICLE LY. 


The respective Ministers of State shall give their advice to the 
Emperor, and be responsible for it. 

All Laws, Imperial Ordinances, and Imperial Rescripts of what- 
ever kind, that relate to the affairs of the State, require the 
countersignature of a Minister of State. 


AgrTiote LVI. 


The Privy Council shall, in accordance with the provisions for 
the organization of the Privy Council, deliberate upon important 
matters of State, when they have been consulted by the Emperor. 
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CHAPTER V. 
THE JUDICATURE, 


ARTICLE LVII, 


The Judicature shall be exercised by the Courts of Law accord- 
ing to law, in the name of the Emperor. 

The organization of the Courts of Law shall be determined 
by law. 

ARTICLE LVIII. 

The judges shall be appointed from among those, who possess 
proper qualifications according to law. 

No judge shall be deprived of his position, unless by way of 
criminal sentence or disciplinary punishment. 

Rules for disciplinary punishment shall be determined by law. 


ARTICLE LIX. 


Trials and judgments of a Court shall be conducted publicly. 
When, however, there exists any fear that such publicity may be 
prejudicial to peace and order, or to the maintenance of public 
morality, the public trial may be suspended by provision of 
law or by the decision of the Court of Law. 


ARTICLE LX. 


All matters, that fall within the competency of a special Court, 
shall be specially provided for by law. 


ARTICLE LXTJ. 


No suit at law, which relates to rights alleged to have been in- 
fringed by the legal measures of the executive authorities, and 
which shall come within the competency of the Court of Admin- 
istrative Litigation specially established by law, shall be taken 
cognizance of by a Court of Law. 


CHAPTER VI. 


FINANCE. 


ARTICLE LXII. 


The imposition of a new tax or the modification of the rates 
(of an existing one) shall be determined by law. 

However, all such administrative fees or other revenue hav- 
ing the nature of compensation shall not fall within the category 
of the above clause, 

The raising of national loans and the contracting of other lia- 
bilities to the charge of the National Treasury, except those that 
are provided in the Budget, shall require the consent of the 
Imperial Diet. 
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ARTICLE LXIII. 


The taxes levied at present shall, in so far as are not remodelled 
by new law, be collected according to the old system. 


ARTICLE LXIV. 


The expenditure and revenue of the State require the consent 
of the Imperial Diet by means of an annual Budget. 

Any and all expenditures overpassing the appropriations set 
forth in the Titles and Paragraphs of the Budget, or that are not 
provided for in the Budget, shall subsequently require the appro- 
bation of the Imperial Diet., 

ARTICLE LXV. 

The Budget shall be first laid before the House of Represen- 
tatives. 

ARTICLE LXVI. 


The expenditures of the Imperial House shall be defrayed every 
year out of the National Treasury, according to the present 
fixed amount for the same, and shall not require the consent 
thereto of the Imperial Diet, except in case an increase thereof 
is found necessary. 

ARTICLE LXVII. 


Those already fixed expenditures based by the Constitution 
upon the powers appertaining to the Emperor, and such expendi- 
tures as may have arisen by the effect of law, or that appertain 
to the legal obligations of the Government, shall be neither re- 
jected nor reduced by the Imperial Diet, without the concurrence 
of the Government. 

ARTICLE LXVIII. 


In order to meet special requirements, the Government may 
ask the consent of the Imperial Diet to a certain amount as a 
Continuing Expenditure Fund, for a previously fixed number 
of years. 

ARTICLE LXIX. 


In order to supply deficiencies, which are unavoidable, in the 
Budget, and to meet requirements unprovided for in the same, a 
Reserve Fund shall be provided in the Budget. 


ARTICLE LXX. 


When the Imperial Diet cannot be convoked, owing to the 
external or internal condition of the country, in case of urgent 
need for the maintenance of public safety, the Government may 
take all necessary financial measures, by means of an Imperial 
Ordinance. 

In the case mentioned in the preceding clause, the matter shall 
be submitted to the Imperial Diet at its next session, and its 
approbation shall be obtained thereto. 


CONSTITUTION OF THE EMPIRE OF JAPAN 969 


ARTICLE LXXI. 


When the Imperial Diet has not voted on the Budget, or when 
the Budget has not been brought into actual existence, the Govern- 
ment shall carry out the Budget of the preceding year. 


ARTICLE LXXII. 


The final account of the expenditures and revenue of the State 
shall be verified and confirmed by the Board of Audit, and it shall 
be submitted by the Government to the Imperial Diet, together 
with the report of verification of the said Board. 

The organization and competency of the Board of Audit shall 
be determined by law separately. 


CHAPTER VII. 
SUPPLEMENTARY RULES. 


ARTICLE LXXIII. 


When it has become necessary in future to amend the provis- 
ions of the present Constitution, a project to that effect shall be 
submitted to the Imperial Diet by Imperial Order. 

In the above case, neither House can open the debate, unless 
not less than two-thirds of the whole number of Members are 
present, and no amendment can be passed, unless a majority of 
not less than two-thirds of the Members present is obtained. 


ARTICLE LXXIV. 


No modification of the Imperial House Law shall be required to 
be submitted to the deliberation of the Imperial Diet. 

No provision of the present Constitution can be modified by the 
Imperial House Law. = 


ARTICLE LXXV. 


No modification can be introduced into the Constitution, or 
into the Imperial House Law, during the timie of a Regency. 


ARTICLE LXXVI. 


Existing legal enactments, such as laws, regulations, Ordi- 
nances, or by whatever names they may be called, shall, so far 
as they do not conflict with the present Constitution, continue 
in force. 

All existing contracts or orders, that entail obligations upon 
the Government, and that are connected with expenditure shall 
come within the scope of Art. LXVII. 


The Virtng Library 


W. VA. INSTITUTE OF TECHNOLOGY 


WVU Institu 


wiih 


KQP 5669 


N3 


THE VINING LIBRARY 
W.V.LT. 


Montgomery, W. Va. 25136 


The Untng Lbrany 
W.VA. INSTITUTE OF TECHNOLOGY 


